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2012 was another very busy year for the labor-management relations 
community.  In a pivotal election cycle, the National Labor Relations 
Board (NLRB) pursued an expansive agenda, attempting to push 
through several Board-promulgated rules while controversy swirled 
around its composition via President Obama’s recess appointments.

with legal challenges to the authority of the Board seemingly everywhere, 
the nLrB maintained an aggressive schedule. Board decisions and policies 
supported by the Acting General Counsel (AGC) greatly expanded union 
rights across a broad spectrum of labor law. Furthermore, the Board strove, 
somewhat unsuccessfully, in the courts to protect its controversial 2011 notice 
posting and quickie-election rules. All the while, republican opposition in 
Congress attempted to rein in the Board via oversight and litigation. 

we submit this year in review to summarize the noteworthy developments in 
2012. Additional information on these topics and more is available at our Labor 
Relations Today blog (laborrelationstoday.com), where we will continue to 
chronicle and alert readers to significant changes in the law as they unfold in 
2013 and beyond.  
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The Controversial Composition of the National 
Labor Relations Board Casts a Long Shadow Over 
Every Official Action of the Board in 2012

As this annual review was going to press, the 
Circuit Court of Appeals for the D.C. Circuit may 
have effectively undone everything the national 
Labor relations Board did in 2012. in noel Canning, 
a Division of the noel Corporation v. national 
Labor relations Board, no. 12-1115 (D.C. Cir. Jan 25, 
2013), the Court ruled that during 2012, the Board 
lacked a quorum because President Obama’s 
purported recess appointments of three members 
were unconstitutional.

At the beginning of 2012, the recess appointment 
of Craig Becker expired leaving only two members 
on the Board, Chairman Mark Pearce, Democrat, 
and Member Bryan Hayes, republican.  The 
Supreme Court’s decision in new Process Steel 
v. nLrB, 130 S.Ct. 2635 (2010), requires at least 
three members to constitute a quorum necessary 
for the Board to issue adjudicatory decisions or 
approve regulatory changes through rulemaking.  
Accordingly, in January 2012, President Obama 
announced three recess appointments to the 
Board in an effort to ensure a full quorum 
throughout the year.  Despite republican protests 
that Congress was in pro forma session at the 
time of the appointments, Sharon Block (D), 
richard Griffin (D), and Terence Flynn (r) were 
sworn in a week later.

in exercising recess appointment powers 
while Congress was in pro forma session, the 
President ignored institutional tradition, and 
frustrated partisan opposition which had relied 
on historically accepted practices to prevent 

them.  Backlash was swift.  On February 7, 2012, the 
House education and the workforce Committee 
held a hearing on the issue at which Chairman 
John Kline (r-Mn) asserted that the President’s 
actions created a “constitutional crisis,” and that:

[t]he highly controversial nature of the 
appointments guarantees the rules and 
decisions the new board members adopt 
will be constitutionally suspect and 
legally challenged. 

The issue was also raised in litigation in a wide 
variety of fora.  Throughout 2012 national 
Association of Manufacturers v. nLrB, Case no. 
11-Cv-1629 (D.D.C. Mar. 2, 2012), Judge Amy Berman 
Jackson declined to pass on the “political dispute” 
which arose well after the issues before her.  
weeks later, in Center for Social Change, inc., 
358 nLrB 24 (2012), a refusal to bargain case, the 
Board itself unanimously rejected the employer’s 
challenge and found a proper quorum (although 
the basis for the ruling was split along party lines).

Finally on December 26, 2012, the Seventh Circuit 
issued an opinion in richards v. nLrB, Case  
no. 12–1973, wherein it also declined to address  
the issue of whether the recess appointments 
were valid, ruling the petitioners had no standing 
to pursue the challenge.

But the issue was finally addressed in noel 
Canning. The employer therein challenged the 

President Obama’s Purported Recess Appointments of Three Board Members 
in January 2012 Have Been Ruled Unconstitutional, Denying the Board a 
Quorum Throughout 2012
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nLrB’s unfair labor practice determinations, 
claiming the Board lacked authority to act.  An 
amicus brief filed by forty-two republican 
Senators emphasized the point that Congress 
was in a pro forma session at the time the 
President announced the appointments, and thus 
they were unconstitutional:

The President’s January 4, 2012 recess 
appointments to the nLrB deprived the 
Senate of two powers it does possess to 
protect a purported power the President 
does not.

Speaker of the House rep. John Boehner (r-OH) 
filed a separate brief as well, highlighting that the 
House and Senate never agreed to a recess in 
the manner required by the Constitution. 

The Court of Appeals agreed with these views. 
its decision relies heavily on originalist analysis of 
the Constitution’s “recess Appointments Clause” 
in Article 2, to conclude that recess appointments 
may only be made during intercession breaks of 
the legislature -- not, as the Board urged, during 
any brief intrasession pause in Senate business.

Beyond its logical and textual analysis of the 
language itself, the Court put significant stock in 
the basic principle of Separation of Powers at the 
foundation of American government:

An interpretation of “the recess” that permits 
the President to decide when the Senate is 
in recess would demolish the checks and 
balances inherent in the advice-and-consent 
requirement, giving the President free rein 
to appoint his desired nominees at any time 
he pleases, whether that time be a weekend, 
lunch, or even when the Senate is in session 
and he is merely displeased with its inaction. 
This cannot be the law.

The end result is not yet certain, as the Board 
of Administration are certainly reviewing legal 
options and a petition for Supreme Court review 
is likely. The decision identifies Circuit splits on a 
number of issues. For the time being, it seems all 
action taken by the Board itself after the  
January 2, 2012 appointments -- and outlined 
thoroughly in this year in review -- is of suspect 
viability. Still, the Board’s Chairman and the 
President’s spokesperson have both vowed that 
the Board will continue its work pending further 
appeal. And whether by further judicial review 
or more likely eventual partisan compromise, 
ultimately the Board will wind up with a quorum 
of some point. if that happens before 2016, it is 
likely to be a Board with a majority sympathetic 
to the agency’s 2012 efforts. it remains necessary 
for practitioners and stakeholders to consider 
the rationale set forth in the developments 
closely online at Labor Relations Today.
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The District Court for D.C. Struck Down the 
nLrB’s “Quickie-election” rules

in Chamber of Commerce of the United States of 
America v. nLrB, Civil Action no. 11-2262, issued in 
late July, District of Columbia District Court Judge 
James Boasberg issued an opinion reaffirming  
his ruling striking down the nLrB’s “quickie-
election” rules.

in June 2012, the nLrB had filed a Motion to 
Amend or Alter Judgment of Judge Boasberg’s 
initial decision to invalidate the rule, asserting 
that Member Brian Hayes’ statements and 
actions prior to the December 16, 2011 vote to 
adopt the new election rules should qualify him 
for inclusion in the quorum; and, that a newly 
submitted affidavit constituted “proof that on 
December 16 Member Hayes was present in the 
Board’s electronic voting room.” 

Judge Boasberg rejected both arguments but 
noted the affidavit presented by the nLrB, 
however, presented a “closer question.” The 
affidavit described the electronic voting room 
and provided details on what occurred in 
that “virtual space” on December 13-16, 2011. 
Specifically, it asserted that all three members 
were actively voting on various matters those 
days, that Hayes himself directed 18 votes to be 
cast on December 16, the Chairman electronically 
circulated the new election rules to Member 
Hayes creating a “voting task” asking Hayes to 
cast his vote, and that Member Hayes’ deputy 
chief counsel electronically “opened” the task 
19 minutes later. By virtue of this evidence, the 

nLrB asserted that Hayes “was actually present 
and participating in the very same room at the 
very same time that this vote was held.”

Judge Boasberg, however, found that the new 
evidence would not have changed the court’s 
prior ruling striking down the new election rules:

while [the] affidavit certainly buttresses 
the agency’s position, ... even if Hayes’s 
employees were authorized to cast votes on 
his behalf with respect to the other actions 
up for consideration that day, there is no 
indication that they were authorized to vote 
or abstain on his behalf with respect to the 
decision to adopt the final rule.

The nLrB has appealed Judge Boasberg’s 
rulings to the Court of Appeals for the District of 
Columbia. Despite the AGC’s issuance in April 2012 
of a Guidance Memorandum and protocols to 
regional Offices regarding operation of the rule, 
its procedures have not been implemented while 
the challenges remain pending.  if the recess 
appointment and quorum issues are resolved, a 
properly constituted Board is certain to revisit 
these procedures -- likely inviting a whole host 
of renewed challenges soon thereafter.

Board Suspends implementation of its 
notice-Posting rule indefinitely Pending 
resolution of Legal Challenges

On April 17, 2012, the nLrB announced that its 
regional offices would delay implementation of its 

Courts Invalidate the Board’s Most Overreaching 
Initiatives of 2011
NLRB rulemaking initiatives from 2011 were met with disfavor by the 
federal courts in 2012. Quickie-election rules and notice-posting requirements 
remain unsettled.
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rule requiring private-sector employers to post 
a notice advising employees of their rights under 
the national Labor relations Act (nLrA). The rule 
was scheduled to become effective April 30, 2012, 
but was postponed indefinitely by the Board 
pending resolution of several legal challenges. 

As outlined in our 2011 year in review, in August 
2011 the Board published a final rule requiring 
all employers subject to the nLrA to post a 
notice conspicuously in the workplace informing 
employees of their rights to organize a union, 
to engage in collective bargaining, and to strike, 
picket or take other concerted action under  
the nLrA.

employer groups filed suit challenging the rule, 
and on March 2, 2012, in national Association 
of Manufacturers v. nLrB, Case no. 11-Cv-1629 
(D.D.C. Mar. 2, 2012), a District Court struck down 
certain elements of the rule, but held that the 
nLrB did have the authority to require private-
sector employers to post these notices. The 
ruling also held that the nLrB could consider 
an employer’s “knowing and willful” failure to 
post the notice as evidence of an unlawful 
motive. The employer appealed that decision 
to the D.C. Court of Appeals. Then, in Chamber 
of Commerce of the United States v. nLrB, 
Case no. 2:11-cv-02516-DCn (D.S.C.), a separate 
District Court ruled that the Board did not have 
the authority to issue the notice-posting rule. 
Following that decision, the D.C. Court of Appeals 
granted an injunction, staying implementation of 
the rule pending the appeals process.

Soon after the issuance of the injunction, the 
Board announced that it would again delay 
implementation of the rule as follows:

in view of the DC Circuit’s order, and in 
light of the strong interest in the uniform 
implementation and administration of agency 
rules, regional offices will not implement the 
rule pending the resolution of the issues 
before the court.

Board Chairman Pearce stated, “we continue 
to believe that requiring employers to post this 
notice is well within the Board’s authority, and 
that it provides a genuine service to employees 
who may not otherwise know their rights under 
our law.”

After suspending implementation, the AGC 
filed a motion with the district court seeking 
reconsideration of the judge’s initial finding that 
the Board lacked the statutory authority to issue 
its notice-posting rule.  The district court judge 
found that new evidence presented by the AGC 
was insufficiently compelling to cause him to 
reverse his initial decision in the case.  

These developments have no impact on federal 
contractors who must continue to post a similar 
notice as required by executive Order 13496. 
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U.S. Supreme Court Declines to Hear 
Challenge to Ordinance requiring  
California Grocery Store Owners to Hire 
Predecessor’s employees 

in late January, without comment the U.S. 
Supreme Court declined to hear Cal. Grocers 
Ass’n v. Los Angeles, 2012 U.S. LeXiS 1016 (U.S., 
Jan. 23, 2012) -- a challenge to a Los Angeles’ 
Grocery worker retention Ordinance that 
imposes a 90-day transition period on grocery 
stores when ownership changes. The California 
Grocers Association (“Grocers”) filed a lawsuit 
challenging the ordinance on various grounds, 
including the claim that the ordinance is 
preempted by the nLrA. During the transition 
period the ordinance requires purchasers of 
grocery stores 15,000 square feet or larger to 
hire the predecessor’s employees with at least 
six-months tenure. Moreover, the owner can only 
terminate those employees for cause during the 
90-day transition period. 

The Grocers claimed that the ordinance was 
preempted by the nLrA because it interferes 
with negotiations between employees and 
employers, deprives employers of the freedom 
to choose their own employees, and forces 
employers to become successor employers 
under the nLrA when the predecessor 
employees are represented by a union. Typically, 

an employer becomes a “successor” employer 
under the nLrA when the new employer hires 
a majority of the predecessor’s represented 
employees. Successor employers must then 
recognize the union and either accept any 
existing collective bargaining agreement or 
bargain with the union for a reasonable period 
of time. However, employers that do not hire a 
majority of the predecessor’s employees are not 
successor employers. 

in July 2011, the California Supreme Court held 
that the nLrA does not preempt the ordinance:

The nLrA’s statutory text does not disturb 
state and local authority to address, as these 
entities see fit, matters of hiring and firing, 
authority traditionally recognized as a core 
incident of their police power.

it also rejected the Grocers’ claim that the 
ordinance impermissibly intrudes upon federal 
successorship determinations -- a question 
of federal common law mentioned nowhere 
expressly in the nLrA.

The United States Supreme Court’s refusal to 
review the California Supreme Court’s decision 
has implications beyond grocers in Los Angeles. 
Shortly after taking office in 2009, President 
Obama issued executive Order 13495 requiring 

Tensions Unfold in Many Cases Between Federal 
Labor Law and State and Local Issues
Questions of federal preemption of state labor laws arose in many contexts 
during 2012, including attempts to secure continued employment for grocery 
workers and attempts to ensure employees have the right to vote on union 
representation by secret ballot.  “Right to work” laws and union assessments for 
political contributions also created tensions.
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federal contractors and subcontractors that are 
successors to certain government contracts 
to offer employment on a “first right of refusal” 
to employees (not including managerial or 
supervisory employees) employed under the 
predecessor contract. These workers would 
likely otherwise be terminated at the end of  
the contract. Many commentators have asserted 
that the executive order is preempted by the 
nLrA on the same grounds asserted by the 
Grocers in its unsuccessful challenge to the  
Los Angeles ordinance.

U.S. Supreme Court Finds Union Special 
Assessment on State employees illegal

in Knox v. Service emps. int’l Union, Local 1000, 
132 S.Ct. 2277 (2012), the Supreme Court held that 
a Service employees international Union local 
violated the First Amendment rights of  
California state employees when it imposed 
a special assessment to be used for political 
purposes without first issuing a new notice of 
union expenditures.

writing for the court, Justice Samuel A. Alito 
found that “when a public-sector union imposes 
a special assessment or dues increase, the union 
must provide a fresh Hudson notice and may 
not exact any funds from nonmembers without 
their affirmative consent.” Chief Justice John G. 

roberts and Justices Antonin Scalia, Anthony 
M. Kennedy, and Clarence Thomas joined in the 
majority opinion.

Federal Court Dismisses national Labor 
relations Board’s Challenge to Arizona State 
Constitution’s Secret Ballot Guarantee 

District Court Judge Frederick J. Martone issued 
an order granting summary judgment to the 
State of Arizona in the nLrB’s lawsuit challenging 
an amendment to the state’s constitution. nLrB 
v. Arizona, no. 11-Cv-913-PHX-FJM (D. Ariz. 
September 5, 2012). in May 2011, the nLrB filed suit 
against Arizona seeking a Declaratory Judgment 
proclaiming that Arizona Constitution Article 
2 § 37 is pre-empted by the nLrA. Article 2 § 37 
of the Arizona Constitution, approved by voter 
referendum on november 2, 2010, states: 

[t]he right to vote by secret ballot for 
employee representation is fundamental  
and shall be guaranteed where local,  
state or federal law permits or requires 
elections, designations or authorizations  
for employee representation.

The Court analyzed the Board’s claim under the 
general rules of preemption originally set forth 
in San Diego Bldg. Trades Council v. Garmon, 359 
U.S. 236, 244 (1959). Garmon held:
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[w]hen it is clear or may fairly be assumed 
that the activities which a State purports to 
regulate are protected by § 7 of the [nLrA], 
or constitute an unfair labor practice under 
§ 8, due regard for the federal enactment 
requires that state jurisdiction must yield.

The Court here, however, asserted that it was 
unable to conduct the required balancing test 
due to the wide variety of possible factual 
circumstances in which Arizona Constitution’s 
requirements one day might or might not overlap 
with the nLrA.

The nLrB was quick to issue a statement 
suggesting the Court recognized that federal 
law contemplates alternative methods of union 
designation, but did not have the facts before it 
upon which to rule:

Our objective from the beginning was to 
ensure that employees protected by our 
law continue to have the same options for 
choosing representation that they have 
always had,” said nLrB Chairman Pearce. 
“Although we continue to believe that 
a preemption finding should have been 
made, we are very pleased that the court 
recognized that these choices are guaranteed 
to employees by federal law and cannot be 
taken away by the states.

On the other hand, the Goldwater institute, which 
authored the secret ballot language on which 
the Arizona amendment was based, highlighted 
the Judge’s indication that even once the state 
authority is invoked in an actual case, the courts 
will need to perform the balancing test to 
determine if the federal scheme should trump 
state interests. 

indiana and Michigan enact  
right-To-work Laws

The 1947 Taft-Hartley amendments to the 
national Labor relations Act added subsection 
14(b), allowing states to pass so-called “right to 
work” laws.  These provisions prohibit unions 
and employers from agreeing to “union security” 
clauses -- contract provisions which require 
union membership as a condition of employment.  
During 2012, indiana and Michigan became the 
23rd and 24th states, respectively, with right-to-
work provisions on the books.

On February 1, 2012, indiana Gov. Mitch Daniels (r) 
signed into law his state’s provision which passed 
55-41 in the State House and by a 28-22 margin 
in the State Senate.  Then, toward the end of the 
year, on December 11, 2012, Michigan Gov. rick 
Snyder (r) executed a similar bill, claiming that 
beneficial economic results in indiana, in part, 
influenced his decision.  The enactment of these 
provisions in the American Mid-west came as 
somewhat of a surprise, as heretofore, right-to-
work jurisdictions tended to be clustered in the 
South and out west.  while these two provisions 
passed, the northeast remained devoid of any 
“right-to-work” states, as similar efforts have 
languished in new Hampshire during the past  
few years
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Following up on last year’s General Counsel 
Memorandum OM 11-74 (Aug. 18, 2011), a “report 
of the Acting General Counsel Concerning 
Social Media Cases,” in January and May 2012, 
the nLrB’s AGC issued two more memoranda 
purporting to explain his office’s treatment 
of various social media cases. See General 
Counsel Memorandum OM 12-31 (January 24, 
2012), General Counsel Memorandum OM 12-58 
(May 30, 2012). each memo details several  
cases including the challenged policy language 
and/or disciplinary decisions at issue therein, 
and the AGC’s rationale for action taken.  The 
memoranda outlined several alleged violations 
including provisions that: 

•	 prohibited release of “confidential guest, 
team member, or company information”;

•	 prohibited discussion of confidential 
information in the break room, at home, or in 
open areas;

•	 required employees to secure employer 
permission before posting potentially 
prohibited information;

•	 prohibited the posting of “offensive, 
demeaning, abusive, or inappropriate 
remarks” online;

•	 warned employees not to “incorporate 
[employer] logos, trademarks or other assets 
in your posts”; and

•	 suggested employees “[t]hink carefully about 
‘friending’ co-workers”.

The second 2012 memo included a sample social 
media policy found acceptable by the AGC 
following revision during settlement discussions 
in walmart, Case no. 11-CA-067171.  while many 
observers remain puzzled in efforts to discern 
characteristics of this approved sample policy 
that distinguish it from the many provisions 
challenged by the AGC throughout the 
memoranda, it provides at least some guidance 
regarding the particular language used.

On September 7, 2012, the Board issued its first 
decision in one of these many cases challenging 
the legality of an employer’s social media 
policy. in Costco wholesale Corp., 358 nLrB 106 
(2012), the Board found several elements of the 
employer’s electronic posting policy to violate 
the nLrA as overly broad restrictions on Section 
7 activity by employees. in so concluding, the 
Board made clear that, at least with respect to 
the issues before it in that case, it intends to 
follow the rationale laid out by the AGC in his 

The Board’s Approach to Workplace Social Media 
Issues Develops Further, Culminating in its First 
Three Decisions and Orders
After an active two years of attention to the issue, tracked thoroughly under its own 
tag at Labor Relations Today, the National Labor Relations Board finally provided 
us in 2012 with its first definitive decisions and orders regarding social media issues 
under the NLRA.  Pending certain court review, these initial Board decisions, along 
with several explanatory memoranda issued by the AGC, now provide slightly more 
guidance to employers in this area. 
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series of memoranda.  The Board ruled that the 
employer violated Section 8(a)(1) of the nLrA by 
maintaining policies providing that:

(a) “unauthorized posting, distribution, 
removal or alteration of any material on 
Company property” is prohibited;

(b) employees are prohibited from discussing 
“private matters of members and other 
employees . . . includ[ing] topics such as, but 
not limited to, sick calls, leaves of absence, 
FMLA call-outs, ADA accommodations, 
workers’ compensation injuries, personal 
health information, etc.”; 

(c) “[s]ensitive information such as 
membership, payroll, confidential financial, 
credit card numbers, social security number 
or employee personal health information 
may not be shared, transmitted, or stored 
for personal or public use without prior 
management approval”; and (d) employees 
are prohibited from sharing “confidential” 
information such as employees’ names, 
addresses, telephone numbers, and  
email addresses.”

Moreover, reversing the decision of the 
Administrative Law Judge (ALJ), the Board  
found that the work rule prohibiting employees 

from posting statements that “damage the 
Company...or damage any person’s reputation” 
was also unlawful.

There were no novel, sweeping pronouncements 
in the language of the decision, but rather the 
Board purported to have applied analogous 
precedent to new technologies. To wit, the Board 
reiterates the tests for assessing whether or 
not work rules are overly broad, as set forth in 
Lutheran Heritage village-Livonia, 343 nLrB 646 
(2004) and Lafayette Park Hotel, 326 nLrB 824, 
825 (1998), enfd. 203 F.3d 52 (D.C. Cir. 1999):

if the rule ... does not [explicitly restrict 
Section 7 rights], “the violation is dependent 
upon a showing of one of the following: 
(1) employees would reasonably construe the 
language to prohibit Section 7 activity; (2) the 
rule was promulgated in response to union 
activity; or (3) the rule has been applied to 
restrict the exercise of Section 7 rights.”

Two more Board decisions in social media cases 
followed soon after.  in its first look at a case 
involving a discharge for Facebook posts, in 
Knauz BMw, 358 nLrB 164 (2012), the Board found 
that the postings that led to the employee’s 
discharge were not protected. it reached this 
conclusion as the photos and comments posted 
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had little, if anything, to do with the terms of his 
employment and they were posted without any 
discussion with other employees. 

The Board did, however, strike down the 
employer’s “Courtesy rule” as overbroad in 
violation of Section 8(a)(1). The rule at issue read: 

Courtesy is the responsibility of every 
employee…no one should be disrespectful or 
use profanity or any other language which 
injures or damages the image or reputation of 
the Dealership.

The Board found the “Courtesy rule” unlawful 
because employees could reasonably construe 
the rule as encompassing postings relating to 
working conditions and could chill employees’ 
exercise of their Section 7 rights.

Finally, amid a flurry of late-year decisions, on 
December 14, 2012, the nLrB issued its decision in 
Hispanics United, 359 nLrB no. 37, finding against 
an employer for firing five employees.  The 
Board held that the terminations for Facebook 
postings critical of a co-worker violated 
Section 8(a)(1) of the Act.  The case arose when 
following a discussion with the co-worker, one of 
the employees posted the following message on 
her personal Facebook page: 

L---- C---, a coworker, feels that we  
don’t help our clients enough at  
[respondent]. i about had it! My fellow 
coworkers how do u feel?

Four off-duty employees responded to this 
message by posting messages from their 
personal computers objecting to the assertion 
that their work performance was substandard, 
and criticizing some employment and staffing 
practices.  The comments included a fair 
amount of profanity and personal invective.  
when the Facebook exchange was reported to 
management, the employer discharged the five 
employees for bullying and harassment of  
a coworker.

The Board adopted the Administrative Law 
Judge’s holding that the employer’s discharge 
of the five employees violated Section 8(a)(1) of 
the Act. By responding to the initial post, the 
Board reasoned, the discharged employees had 
made common cause. Further, the employees 
were taking a first step towards group action 
to defend themselves against accusations “they 
could reasonably believe [she] was going to make 
to management.” The Board then held that the 
Facebook comments at issue were well within 
the Act’s protection because Section 7 has long 
protected employees’ discussions regarding 
job performance. Clearly, the Board continued, 
the comments at issue related directly to that 
subject.  Former Member Hayes, whose term 
ended on December 16, 2012, dissented, providing 
that the employees did not make the comments 
at issue for “mutual aid or protection.”

This is certain to be an area of continued focus 
by the Board in 2013.  in addition to further 
review of employer policy language and 
related disciplinary action, expect the Board 
to examine the extent to which supervisor-
employee interactions might constitute unlawful 
surveillance, and the impact of non-commentary 
actions (e.g., “Like” notations, “retweets,” etc.).  
The latter is among the issues under review in 
Triple Play Sports Bar, Case no. 34-CA-12915 (ALJ, 
January 3, 2012), now pending before the Board.  
The ALJ found that the employer unlawfully 
terminated two employees for participation 
in a Facebook conversation regarding their 
employer’s withholding of taxes. The ALJ held 
that one employee’s endorsement of a wall post 
via the “Like” annotation and another employee’s 
singular use of a profane epithet toward the 
employer occurred amid a discussion of their tax 
treatment, and were thus protected.
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As these decisions were issued just days before 
Member Hayes’ term expired, he participated 
in two of the three decisions and dissented in 
both. Some courts have relied upon his dissents 
in overruling other Board decisions, so his 
analysis in these cases could prove influential if 
challenges are filed with the courts of appeal.  

employers May no Longer Unilaterally 
Discontinue Dues Checkoff Following 
Contract expiration

On December 12, 2012, the Board issued its 
decision in wKyC-Tv, 359 nLrB no. 30 (2012), 
reversing 50 years of precedent and announcing 
that from now on employers may not unilaterally 
discontinue dues checkoff provisions after the 
expiration of collective-bargaining agreements. 
Typically, employers are required to maintain 
the status quo upon the termination of a 
collective bargaining agreement and continue 
unchanged all mandatory terms and conditions 
of employment until either a new agreement or 
bargaining impasse has been reached. However, 
in Bethlehem Steel, 136 nLrB 1500 (1962), the 
Board determined that employers were not 
required to continue to comply with the union-

security or dues checkoff provisions of an 
expired collective-bargaining agreement  
despite the fact that these are mandatory 
subjects of bargaining.

in wKyC-Tv, the Board expressly reversed 
Bethlehem Steel as it relates to dues checkoff 
provisions based on “compelling statutory and 
policy reasons” to do so. Finding that there was 
no statutory basis to exclude dues checkoff 
from the general rule that employers cannot 
make unilateral changes regarding mandatory 
subjects of bargaining, the Board ruled that dues 
checkoff, like other terms and conditions of an 
expired collective bargaining agreement, is part 
of the status quo that cannot be changed absent 
agreement by the union. The Board recognized 
that while some exceptions to the general duty 
to bargain exist such as union security and 
arbitration provisions, the Board dismissed 
arguments that dues checkoff provisions meet 
the necessary threshold for exclusion.

in his dissent, Member Hayes questioned the 
propriety of changing 50 years of precedent 
without any evidence that the long-established 
rule had “impeded collective bargaining or 

Board Overrules Long-Standing Precedent in 
Several Late-Year Decisions Intending to Change 
Labor Law Prospectively 
In a flurry of pro-labor decisions issued in December, the National Labor Relations 
Board expressly reversed decades of Board precedent regarding dues checkoff, 
unilateral discipline of represented employees, and confidential witness statements. 
Recognizing that these decisions did not merely clarify or further develop existing law, 
but rather completely overruled well-established Board law, the Board announced 
that its holdings in those decisions would apply only in future cases in order to 
“prevent manifest injustice.” 
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the peaceful resolution of labor disputes. . .” 
He noted that, although the ninth Circuit had 
questioned the rule in part, it had been upheld 
by both the Seventh and the D.C. Circuit Courts 
of Appeals. Finally, he recognized the unique 
contractual nature of dues checkoff provisions 
in collective bargaining and concluded that, 
as with union security and arbitration clauses, 
employers should not be required to comply with 
dues checkoff provisions after the expiration of 
collective bargaining agreements.

in the Absence of a Contract Provision 
Otherwise, employers Must now Bargain 
with a recognized Union Before issuing 
Discretionary Discipline

On December 14, 2012, in Alan ritchey, inc., 359 
nLrB no. 40 (2012), a Board panel composed 
solely of Democratic members similarly reversed 
decades-old precedent by holding that unionized 
employers may no longer impose discretionary 
discipline unilaterally.

in Alan ritchey, after the employees voted to 
be represented by the union, but before the 
parties had agreed to their first collective-
bargaining agreement, the employer continued 
to impose discipline for various infractions 
such as absenteeism, insubordination, 
threatening behavior, and failure to meet 
efficiency standards. The sanctions ranged 
from formal warning to discharge and were 
imposed pursuant to the employer’s pre-existing 

progressive disciplinary system, which outlined 
specific sanctions for certain conduct but also 
reserved the right to exercise discretion in the 
enforcement of its policies. 

The Board held that where an employer’s 
disciplinary system is fixed as to broad 
standards, but discretionary as to what type 
of discipline will be imposed in a particular 
circumstance, an employer must maintain the 
system’s fixed aspects and bargain with the 
Union over any discretionary aspects of the 
system. in so holding, the Board relied heavily 
on Oneita Knitting Mills, 205 nLrB 500 (1973), 
where the Board held that an employer with a 
merit-increase program could not unilaterally 
discontinue the program nor exercise unilateral 
discretion with regard to such increases once 
an exclusive bargaining agent had been selected 
by the employees. instead, the Board ruled in 
Oneita Knitting that the employer was required 
to continue the general framework and to 
bargain with the union over the amount of the 
“discretionary” merit-based increases.

not only does Alan ritchey require an employer 
to bargain regarding discretionary discipline, 
but it further provides that the duty to bargain is 
triggered before an employee can be suspended, 
demoted, or discharged. However, the duty to 
bargain over lesser sanctions, such as oral or 
written warnings, is not triggered until after 
their imposition. The Board maintained that the 
difference in the timing of the duty to bargain 
was appropriate because suspensions and 
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discharges greatly affect an employee’s terms 
and conditions of employment, while oral and 
written warnings have much less of an effect.  

The Board also clarified what is meant by notice 
and an opportunity to bargain before discipline 
is imposed. This duty involves sufficient advance 
notice to the union to allow for meaningful 
discussion regarding the grounds for imposing 
discipline and the grounds supporting the form 
of discipline chosen to the extent that there has 
been an exercise of discretion on the part of 
management officials. Furthermore, the employer 
has a duty to provide the Union with relevant 
information under the Board’s established 
approach to information requests. 

importantly, the employer is not required 
to bargain to agreement or impasse before 
the imposition of discipline. instead, the duty 
to bargain continues after the imposition of 
discipline if the parties are unable to reach an 
agreement before the imposition of sanctions. 
Moreover, the employer need not bargain over 
the imposition of discipline that is consistent with 
its past practices. Finally, the Board held that an 
employer may act unilaterally in any situation that 
presents an “exigent circumstance.” The Board 
defined an exigent circumstance as any situation 
where an employer has a reasonable and 
good-faith belief that an employee’s continued 
presence on the job presents a serious, imminent 
danger to the employer’s personnel or business.

Unionized employers now Have Obligation to 
Produce Confidential witness Statements to 
the Union Upon request

On December 15, 2012, the Board issued Piedmont 
Gardens, 359 nLrB no. 46 (2012), holding that the 
disclosure of witness statements in response 
to a union’s request for information will now 
be governed by the balancing test used to 
determine when employers must produce 
confidential information to the union articulated 
by the Supreme Court in Detroit edison v. nLrB, 
440 U.S. 301 (1979). For more than 30 years before 
Piedmont Gardens, there was a bright-line rule 
providing that employers had no duty to produce 
confidential witness statements produced 
during an investigation in response to a union’s 
information request under Anheuser-Busch, 237 
nLrB 982 (1978). 

in support of this significant rule change, the 
Board asserted its long-standing policy of 
favoring disclosure or requiring parties to 
bargain over an accommodation to the requested 
confidential information. As set forth in nLrB v. 
Acme industrial Co., 385 U.S. 432 (1967), the Board 
asserts that providing a union with relevant 
information regarding grievances assists the 
union not only in representing grievants, but 
also in turning down “unmeritorious claims.” 
Accordingly, if either side asserts that the 
requested information is confidential, the 
Board will apply the Detroit edison balancing 
test where the Board will weigh the union’s 
purported need for the information at issue 
against the employer’s “legitimate and substantial 
confidentiality interests.”

in his dissent, Member Hayes asserted that 
overruling the bright-line rule of Anheuser-
Busch in favor of Detroit edison’s case-by-case 
analysis injects a great deal of uncertainty into 
Board proceedings and will lead to increased 
litigation costs for all sides. Moreover, forcing 
employers to turn over witness statements 
exposes the employee who made the statement 
to potential harassment, coercion, or intimidation 
by other workers. As a result of an employer’s 
inability to guarantee confidentiality, the Board’s 
new rule is very likely to have a chilling effect 
on the willingness of witnesses to participate in 
employer investigations.
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At the beginning of the year, the Board issued 
D.r. Horton, inc., 357 nLrB no. 184 (2012), finding 
that the employer’s mandatory arbitration 
agreement violated the nLrA for two reasons.  
First, the Board found that the arbitration 
agreement violated Section 8(a)(1) of the Act 
because it included a class claims waiver that 
barred the employees from bringing any class or 
collective actions. recognizing that “employees 
shall have the right to engage in…concerted 
activities for the purpose of…other mutual aid 
or protection” and that “the advancement of a 
collective grievance is protected activity” under 
the nLrA, the Board held that bringing a class 
or collective action is protected, concerted 
activity under the Act. employees, the Board 
elaborated, are more likely to assert their legal 
rights effectively if they can do so collectively. 
Accordingly, the waiver of class claims in the 
employer’s arbitration agreement “clearly and 
expressly bars employees from exercising 
substantive rights that have long been protected 
by Section 7 of the nLrA,” namely the ability of 
employees to come together for “mutual aid  
or protection.”

Moreover, the Board found that the agreement 
violated Section 8(a)(1) because it required 
arbitration of all disputes related to employees’ 
employment as that would necessarily interfere 
with employees’ ability to seek redress through 
Board proceedings. The Board reasoned that 

Congress, through legislative enactment, has 
consistently provided that employers cannot 
impose contracts on individual employees 
that would require them to forego engaging 
in protected activities, which encompasses 
filing unfair labor practices with the national 
Labor relations Board. Confining all disputes 
to arbitration would cut the Board entirely out 
of the dispute-resolution framework and would 
directly contradict the intent of Congress. 

The Board asserted that its decision does not 
conflict with the Federal Arbitration Act and 
its “strong sentiment favoring arbitrations 
as a means of dispute resolution.” According 
to the Board, when two federal statutes are 
in conflict, its task is to undertake a “careful 
accommodation” of both statutes and when 
both statutes are “capable of co-existence, both 
should be given effect.” Here, the Board claimed 
that the two statutes can coexist because the 
Supreme Court has ruled that when private 
contracts such as arbitration agreements conflict 
with provisions of the nLrA, the private contract 
“must yield or the Act would be reduced to 
futility.” Accordingly, the Board’s invalidation 
of the mandatory arbitration provisions was 
based not on the fact that the employer required 
arbitration of employment disputes, but rather 
the fact that the agreement sought to prohibit 
employees from seeking redress from the nLrB.

Board Invalidates Class Claim Waivers and 
Mandatory Arbitration Agreements Covering 
Employment Disputes
The Board, by finding that mandatory arbitration and class and collective claim 
waivers are unlawful under the Act, has pitted itself against the courts, which 
have given the Board little deference in continuing to find such agreements and 
waivers enforceable. 
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Since the Board’s decision in D.r. Horton, 
there have been several nLrB ALJ decisions 
addressing similar arbitration agreements and 
class claim waivers pursuant to the Board’s 
rationale. For example, in Convergys Corporation, 
nLrB Case no. 14-CA-085249 (October 25, 2012), 
an ALJ found that an employer violated  
Section 8(a)(1) by: 1) requiring applicants to 
waive their right to bring class claims, and 
2) opposing an employee’s class and collective 
allegations based upon that waiver. The 
employer unsuccessfully argued that the case 
was distinguishable from D.r. Horton because 
the charging party was only an applicant, not an 
employee, at the time she signed the waiver, and 
that an employer does not violate the nLrA by 
seeking dismissal of the class action suit on the 
basis of such a waiver.

As the judge pointed out, “[a]pplicants for 
employment are employees within the meaning 
of Section 2(3) of the nLrA,” and “[m]oreover, 
[the employee] was working for respondent 
when she exercised the right found by the Board 
in D.r. Horton to file a class action lawsuit.” 
The judge similarly rejected the employer’s 
argument that an employer cannot violate the 

nLrA by opposing a plaintiff’s motion for class 
certification. The judge read D.r. Horton:

as standing for the proposition that an 
employer remains free to assert arguments 
against certification other than those based 
on the kind of waiver respondent required of 
job applicants in this case.

Subsequently in 24 Hour Fitness USA inc., nLrB 
Case no. 20-CA-35419 (november 6, 2012), an 
ALJ also ruled that the employer’s policy of 
giving workers a thirty-day window to opt out 
of its policy barring arbitration class actions 
was unlawful. The ALJ found that requiring an 
employee to affirmatively act to preserve her 
Section 7 rights via an opt-out provision violated 
the Act.

The employer in D.r. Horton filed a petition for 
review with the Fifth Circuit Court of Appeals and 
is still awaiting a decision. Given recent decisions 
by courts analyzing D.r. Horton in determining 
whether to enforce an arbitration agreement, it 
appears more likely than not that the Fifth Circuit 
will grant the employer’s petition. 
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Moreover, the vast majority of courts faced 
with arbitration agreements with class claim 
waivers have expressly refused to follow D.r. 
Horton. indeed, the parties’ briefs to the Fifth 
Circuit identify 18 federal district and state court 
appellate court decisions in Texas, California, 
new york, Pennsylvania, Arkansas, Kansas, 
Florida, and Georgia rejecting D.r. Horton. The 
primary reasons for the courts’ holdings can be 
summed up by the court’s analysis in nelsen v. 
Legacy Partners residential, inc., 144 Cal. rptr. 
3d 198, 213 (Cal. Ct. App. July 18, 2012), in which 
it found D.r. Horton “unpersuasive” because 
“only two Board members subscribed to it,” the 
“subject matter of the decision – the interplay 
of class action litigation, the FAA, and Section 7 
of the nLrA – falls well outside the Board’s core 
expertise,” and the decision “reflects a novel 
interpretation of Section 7 and the FAA.” 

The heightened tension between D.r. Horton  
and the enforceability of arbitration agreements 
is further highlighted by the Supreme Court’s 
recent decision in nitro-Lift Technologies, LLC v. 
Howard, 568 U.S. __ (nov. 26, 2012), rejecting the 
Oklahoma Supreme Court’s refusal to enforce 
an arbitration agreement in a non-compete 

agreement. The Oklahoma Supreme Court 
refused to enforce the agreement because it 
asserted that state courts, not an arbitrator, 
should decide a non-compete’s validity. The 
Supreme Court found that the Oklahoma 
Supreme Court’s decision conflicted with the 
Federal Arbitration Act. 

while both this recent example of Supreme 
Court jurisprudence favoring arbitration and 
other courts’ express rejection of D.r. Horton 
strongly suggest that D.r. Horton will not likely 
survive review by the Fifth Circuit, employers 
must remember that D.r. Horton will still remain 
Board law even if the Fifth Circuit does reject it. 
As such, the Board will continue to follow D.r. 
Horton in other cases until such time the Board, 
itself, overrules it or there is a ruling by the 
Supreme Court.
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The Courts and the Board are at Odds Over 
Determination of Bargaining “impasse”

in Hotel Bel-Air, 358 nLrB 152 (Sept. 2012), the 
Board issued a decision finding that the employer 
improperly offered severance packages to laid-
off employees in exchange for a waiver of recall 
rights without bargaining to impasse with the 
union. The hotel claimed that it reached impasse 
with the union and that the Board should not 
consider subsequent off-the-record discussions 
to be a continuation of bargaining. The Board 
rejected that argument, finding that anything that 
creates a new possibility of fruitful discussions 
breaks an impasse. 

Late in the year, the D.C. Circuit Court of Appeals 
vacated a Board decision that expanded even 
further upon that type of reasoning in erie Brush 
& Manufacturing v. nLrB, Case no. 11-1337 (D.C. 
Cir. nov. 27, 2012). in the underlying case, the 
Board concluded that an employer had unlawfully 
withdrawn recognition from the Service 
employees international Union because it had 
done so only after its unjustified claim of impasse 
had tainted an employee petition.  The court 
dismissed the case because it found the Board’s 
justification for its finding was unsupported by 
substantial evidence.

in erie Brush, the parties had been bargaining 
for a first contract and, after ten months, had 

agreed to all noneconomic terms except union 
security and arbitration.  At that point, neither 
party was offering any movement on those two 
items leading the union representative to admit  
that the parties were at impasse.  The parties 
continued to exchange emails but no progress 
was made on either issue.  Although the union 
claimed it was internally discussing possible 
movement off its positions, it never offered 
any concrete proposals.  Two months later, 
employees presented a petition to management 
indicating that a majority of employees no longer 
desired to be represented and the employer 
withdrew recognition from the union.

The Board found that the parties had not 
reached impasse in bargaining and, thus, the 
employees’ petition was tainted.  it determined 
the general overtures of possible movement 
and a request for mediation demonstrated the 
union’s positions were “gradually softening.”  it 
concluded that the employer had failed to show 
that impasse on union security and arbitration 
had led to a complete breakdown in negotiations.

The court thoroughly criticized the Board’s 
application of fact to law.  Most notably, 
it pointed to the fact that the union itself 
asserted the parties were at impasse at the 
time face-to-face meetings ceased and there 
was no substantial evidence it moved from that 
position.  it rejected the notion that claims of 

Board Case Decisions Impose Increased Burdens 
on Employers Seeking to Fulfill Duty to Bargain
In addition to the late-year case decisions outlined above regarding dues 
checkoff, unilateral issuance of discipline, and confidential witness statements, 
in decisions throughout the year, the Board continued to place additional 
limitations and pressures on employers within the collective bargaining process.
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internal discussions about concessions or casual 
offers of mediation represented any showing of 
moderation of the union’s position.  it dismissed 
the Board’s “you never know” reasoning as 
“rank speculation” unfit to form the basis of an 
administrative finding.

The Board rules an employer’s Lockout 
illegal Despite Presence of Legitimate and 
Substantial Business Justification

The nLrB found in Dresser-rand Company, 
358 nLrB 97 (2012), that an employer’s lockout 
violated Sections 8(a)(3) and (1) of the nLrA 
despite the fact that the employer had a 
legitimate and substantial business justification 
for locking out its employees.

The case arose when the employer and the 
union were bargaining for a successor collective 
bargaining agreement. The union ultimately went 
on strike and the employer hired replacement 
workers.  A few months later, the union offered 
to return to work.  in response, the employer 
instituted a lockout of the strikers, but not the 
permanent replacements.  it decided to retain 
the permanent replacements during the lockout 
because it feared the union would either refuse 
to return to work or go back out on strike once 
it declared impasse.  The parties continued to 
bargain during the lockout.  A few weeks later 

the employer ended the lockout, declared an 
impasse in bargaining, and imposed its last offer.

The Board adopted the administrative law judge’s 
finding that, although the employer instituted 
the lockout to further its bargaining demands, 
it was also motivated by discriminatory intent 
as evidenced by other unfair labor practices it 
had committed.  it concluded that the lockout 
and unfair labor practices were all pieces of 
the employer’s discriminatory reaction to 
the employees’ protected strike.  The dissent 
contested the use of the unfair labor practices as 
evidence the lockout was unlawfully motivated 
because they all occurred after the lockout  
was instituted.

employers Must respond to Union requests 
for irrelevant information

in ironTiger Logistics inc., 359 nLrB no. 13 (2012), 
the Board held that employers have a duty to 
respond in a timely manner to Union requests 
for presumptively relevant information, even if 
it is later determined that the information is not 
relevant.  The case involved two transportation 
firms, ironTiger and TruckMovers, who shared 
common ownership but did not constitute alter 
egos or a single employer. The iAM represented 
the drivers employed by ironTiger but not those 
employed by TruckMovers. The union requested 
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information from ironTiger consisting primarily of 
items relating to the non-union company. when 
ironTiger did not respond to the request for a 
period of time after receiving it, the union filed 
an unfair labor practice charge alleging ironTiger 
unlawfully failed to provide information.

The Board affirmed the ALJ’s holding that the 
employer had violated the nLrA by failing 
to timely respond to the Union’s request for 
information.  it recognized that the information, 
although presumptively relevant, was ultimately 
determined to be irrelevant.  This conclusion, 
however, did not relieve ironTiger from its 
obligation to respond to the information request.  
The Board relied on prior decisions that impose 
upon employers both the duty to respond to 
requests for relevant information and the duty to 
provide relevant information.

The dissent argued that the nLrA only requires 
an employer to bargain in relation to relevant 
information.  Thus, because the information was 
determined to be irrelevant, the Board could not 
find ironTiger violated the nLrA. 

employers Must Continue Pension 
Contributions ‘for’ Union Pension Plan 
even when Union is replaced

The nLrB held in Cofire Paving Corp., 359 
nLrB 10 (2012), that an employer violated its duty 
to bargain with a newly certified labor union 
by unilaterally ceasing pension and annuity 
contributions to another labor union that the 
employees had ousted. 

nLrB Chairman Pearce and Member Griffin 
found that the employer lawfully stopped making 
contributions to benefit funds sponsored by 
Laborers’ international Union of north America 
Local 1175 after the LiUnA local’s contract 
expired and it was replaced by a United Plant & 
Production workers local. However, the Board 
majority said the emplorer violated Section 8(a)
(5) of the nLrA by failing to “maintain the existing 
contribution levels” and by not bargaining with 
the newly certified union about a disposition of 
those amounts.

Member Hayes dissented, arguing that it was 
impossible for the employer to maintain the 
status quo once the prior union was ousted. 
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in Home Depot U.S.A., inc., Case no. 20-rC-067144, 
the regional Director issued a decision finding 
that the petitioner’s requested unit, which sought 
some, but not all, of the sales associates at the 
employer’s retail store, was inappropriate, and 
that the only appropriate unit was a traditional 
retail wall-to-wall unit given the functional 
integration, interchange, and common sales 
duties performed by the employees at the store.

The petitioner challenged the decision 
claiming that it did not comply with Specialty 
Healthcare, 357 nLrB no. 83 (2011), in which 
the Board signaled that it now believes that 
smaller units -- such as units that consist of 
only one department, or perhaps even one job 
classification -- should be permitted, rather than 
the current nLrB preference of favoring “wall to 
wall” units. The Board overruled the challenge, 
but noted that it found “it unnecessary to pass on 
the regional Director’s further finding that only a 
wall-to-wall unit is appropriate.”

Meanwhile, the Board granted the employer’s 
request for review in Bergdorf Goodman, Case 
no. 2-rC-076954, in which the regional Director 
found that the petitioner’s requested unit was 
appropriate. The petitioned-for unit was the:

women’s shoes associates in the 2nd Floor 
Designer Shoes Department and in the 5th 
Floor Contemporary Shoes Department 
employed in the employer’s retail store 
located at 754 Fifth Avenue, new york, ny.

Similar to Home Depot, the employer asserted 
that the only appropriate unit was a store-wide 
unit. A decision from the Board is still pending. 

Given that Specialty Healthcare is a relatively 
recent decision supported by the current 
Board, it is unlikely that the majority granted 
the employer’s request in Bergdorf Goodman 
with a view towards finding the petitioned-for 
unit inappropriate. rather, the Board may wish 
to clarify the effect of Specialty Healthcare by 
eliminating the “special industry and occupation 
rules” -- such as the presumption for wall-to-wall 
units -- in a retail setting.

The Board Primed to Eliminate the Presumption 
of Store-Wide Bargaining Units in the Retail Sector
There were several representation cases in 2012 that, when read together, 
suggest that the Board might eliminate special industry and occupation rules, 
such as the long-standing presumption for store-wide bargaining units in retail 
stores, used to determine appropriate bargaining units.
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Advice Memoranda Distinguish Two Typical 
“employment-At-will” Handbook Provisions 
From earlier Decision Finding a violation

On October 31, 2012, AGC Lafe Solomon  
issued two advice memos clarifying an 
employer’s obligations regarding at-will 
disclaimers in employee handbooks. in the first 
advice memo, rocha Transportation, nLrB Case 
no. 32-CA-086799 (G.C. Div. of Advice Memo., 
October 31, 2012), the employer maintained the 
following policy:

employment with rocha Transportation is 
employment at-will. employment at-will may 
be terminated with or without cause and 
with or without notice at any time by the 
employee or the Company. nothing in this 
Handbook or in any document or statement 
shall limit the right to terminate employment 
at-will. no manager, supervisor, or employee 
of rocha Transportation has any authority to 
enter into an agreement for employment for 
any specified period of time or to make an 
agreement for employment other than at-will. 
Only the president of the Company has the 
authority to make any such agreement and 
then only in writing.

Similarly, the employer in the second advice 
memo, SwH Corporation, nLrB Case no. 28-CA-
084365 (G.C. Div. of Advice Memo., October 31, 
2012), maintained the following at-will policy 
statement in its employee handbook: 

The relationship between you and Mimi’s 
Cafée is referred to as “employment at-will.” 
This means that your employment can be 
terminated at any time for any reason, with 
or without cause, with or without notice, 
by you or the Company. no representative 
of the Company has authority to enter into 
any agreement contrary to the foregoing 
“employment at-will” relationship. nothing 
contained in this handbook creates an 
express or implied contract of employment.

The AGC concluded in both cases that the 
employers’ employment at-will provisions 
“would not reasonably be interpreted to 
restrict an employee’s Section 7 right to 
engage in concerted attempts to change his 
or her employment at-will status” since neither 
provision bars employees from attempting 
to change their at-will status. rather, the 
policies merely provide that the companies’ 
representatives do not have authorization to 
enter into employment agreements that are  
not “at-will.”

Additional Board Decisions and Administrative 
Actions of Note
Acting General Counsel clarifies agency policy on employment at will disclaimers; 
Board expands union access rights and requires employers to bear extra tax burden 
in backpay awards; Court of Appeals approves pre-recognition agreements.

‘
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in finding both provisions lawful, the AGC 
distinguished the earlier ALJ decision in American 
red Cross Arizona Blood Services region, nLrB 
Case no. 28-CA-23443 (Feb. 1, 2012). in that case 
an Administrative Law Judge found the following 
at-will policy unlawful:

i further agree that the at-will employment 
relationship cannot be amended, modified or 
altered in any way.

According to the Division of Advice, American 
red Cross was distinguishable because the 
employees had to agree that their at-will 
employment could not be changed in any way, 
and was thus a waiver of the employee’s right  
“to advocate concertedly…to change his/her 
at-will status.”

Board Decisions Continue expanding  
Access to employer’s Premises by  
Off-Duty employees

in Marriott international, 359 nLrB no. 8 (2012), 
the Board held that an employer’s access policies 
unduly discouraged employees from engaging 
in protected Section 7 conduct. The Board, in 
determining the validity of employee-access 
rules, purported to follow the test enunciated in 
Tri-County Medical Center, 222 nLrB 1089 (1976), 
which provides that an access policy is lawful if it:

(1) limits access solely with respect to the 
interior of the plant and other working areas; 
(2) is clearly disseminated to all employees; 
and (3) applies to off-duty employees seeking 
access to the plant for any purpose and  
not just to those employees engaging in  
union activity.

The Board majority in Marriott concluded that 
the access rule at issue failed the Tri-County 
test because the rule leaves off-duty employee 
access to management’s unfettered discretion. 
The Board further found that the rule chilled 
employees in the exercise of their Section 7 
rights because employees would have to disclose 
their intention to engage in Section 7 conduct to 
management when seeking approval.

Member Bryan Hayes dissented, questioning the 
Board’s expansive application of the Tri-County 
test. He concluded that the rule at issue was 
reasonable “because union activity is treated 
no differently from other activity” under the 
rule. Member Hayes also recognized that there 
was no evidence that the access rule had been 
promulgated in response to or been applied to 
restrict Section 7 activity.

Similarly in Sodexo America, 358 nLrB no. 79,  
the nLrB reversed an ALJ’s ruling and found  
that an employer-access policy violated 
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Section 8(a)(1) of the nLrA. The rule at issue ran 
afoul of the third prong of the test enunciated 
in Tri-County because the employer policy gave 
management officials “unlimited discretion to 
decide when and why employees may access  
the facility.” 

The employer, a hospital, had attempted to 
restrict off-duty employees from accessing the 
facility unless they wished “to visit a patient, 
receive medical treatment or to conduct 
hospital-related business.” Since the rule gave 
the employer “free rein” to govern the terms of 
its employees’ off-duty access privileges, the 
Board found that the rule violated Section 8(a)(1) 
of the Act. 

Member Hayes, again in dissent, agreed with the 
ALJ that the rule did not violate the third prong of 
the Tri-County test. He opined that the result of 
the Board’s holding was that an employer is now 
unable to maintain an off-duty access rule if that 
rule allows employees to “engage in innocuous 
activities such as picking up paychecks.” 

Board Decision Finds employer May not 
Direct employees to Communicate to 
Customers regarding Labor Dispute

in Tesco PLC d/b/a Fresh & easy neighborhood 
inc., 358 nLrB 65 (2012), a split nLrB found that 
the employer committed an unfair labor practice 
by requiring its employees to give customers a 
flier expressing the company’s apology for “any 
inconvenience” caused by pro-union employee 
activity at the stores. Chairman Pearce and 
Member Griffin said management could lawfully 
have used supervisors to distribute the same flier 
to customers. However, requiring employees to 
hand out the flier coerced employees into making 
a choice about whether or not to participate in 
a debate about union representation and thus 
violated Section 8(a)(1) of the nLrA.

employers Must Bear the Burden of extra 
Taxes and reporting requirements Arising 
from Lump-Sum Backpay Awards

On December 18, 2012, the Board ruled in Latino 
express, inc., 359 nLrB no. 44 (2012), that 
employers are now required to compensate 
workers for any extra taxes resulting from 
lump-sum backpay awards. The Board further 
held that employers must report the pay to the 
Social Security Administration in a manner that 
properly allocates back wages to the appropriate 
timeframe in which it would have been earned.

The Board explained that lump-sum awards 
might disadvantage workers by pushing 
them into a higher tax bracket and could also 
negatively impact workers with regard to 
Social Security benefits. Moreover, the Board 
characterized the new filing requirement as “not 
a heavy one” and explained that “as between the 
two parties, it is appropriate to place the burden 
for filing the report on the respondent.” 

The Board characterized the ruling as a way 
to “better serve the remedial policies of the 
national Labor relations Act by ensuring that 
discriminatees are truly made whole for the 
discrimination they have suffered.” importantly, 
these changes will be applied retroactively and 
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therefore will be included in remedial orders 
issued in all future and currently pending cases.

Circuit Court of Appeals Upholds Legality of 
Pre-recognition Agreements 

in late August, the Sixth Circuit issued its decision 
in Montague v. nLrB, Case no. 11-1256 (6th Cir. 
Aug. 23, 2012), upholding the nLrB’s decision in 
Dana Corporation, 356 nLrB no. 49 (2010), finding 
that a pre-recognition framework agreement 
between Dana Corporation and the United Auto 
workers did not violate the nLrA.  The parties 
entered in a Letter of Agreement (LOA) that 
included various provisions intended to manage 
the relationship between the parties if a majority 
of employees ever sought to organize or voted 
for representation. 

The LOA was challenged as the product 
of unlawful pre-recognition bargaining in 
violation of the nLrA.  The Board rejected this 
argument.  it concluded that the LOA did not 
grant unsupported recognition to the union or 
present a tentative contract with a union that 
had not yet achieved majority status – either of 
which would be unlawful under well-established 
precedent. rather, the Board determined that 
it was permissible for an employer and a union 

to create a framework for future collective 
bargaining if it does not unduly interfere with 
the Section 7 rights or impact the terms and 
condition of employment of employees. 

in Montague, the Sixth Circuit upheld the 
Board’s findings.  it agreed with the Board that 
permitting limited pre-recognition bargaining 
fosters industrial peace and that such 
bargaining is permitted so long as it does not 
improperly impact employee choice regarding 
representation.  it also noted that if employees 
felt unfairly treated by the union because of its 
pre-recognition bargaining, they could reject it 
as their bargaining representatives.
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what will become of the 2012 “recess Appointments”?  will the 
Board and white House seek rehearing on noel Canning? will they seek and 
obtain review by the Supreme Court? would the current Court upset the D.C. 
Circuit’s holding? would the case reach the Supreme Court with its current 
composition? All potentially impact the viability of the Board actions outlined 
herein. And, of course, raise substantial questions about when, if ever, we may 
again see a fully-constituted, properly seated Board.

will controversy continue to swirl around the Board?  republican 
recess appointee Terence Flynn resigned in 2012 amid concerns about 
communications he had while previously serving as a Board staffer.  Acting 
General Counsel Lafe Solomon was the target of an ethics investigation arising 
out of a stock sale.  And at year’s end, a private riCO action was filed against, 
among others, Member richard Griffin, former General Counsel to the iUOe.  
Should he succumb to pressure to step down amid the litigation, the Board would 
be left without a quorum even if the recess appointments are to be upheld.  As 
it is, all 3 remining members claiming to sit are Democrats, which does little to 
assuage critics who see the Board as increasingly partisan and activist during the 
last few administrations.  There appears little chance of a politically realistic path 
toward a legitimately and fully constituted Board any time soon.

What to Watch

2013
in
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rulemaking revisited?  Once the quorum issue is resolved, look for the 
Board to revisit the regulations overruled by the courts in 2012.  The “Quickie-
election” rules were overturned on narrow technical grounds, not substance, 
and the Board held off on promulgating the more extreme elements of its plan 
anyway. Similarly, if the notice-posting regulations are resolved against the Board, 
we might see attempts to push a modified requirement.  Finally, the Department 
of Labor has been sitting for months on a highly controversial measure which 
would require labor attorneys or consultants representing management to submit 
extensive financial reporting to the federal government.  Such a drastic revision 
of the so-called “persuader” regs, with its chilling intrusion into the attorney-client 
relationship is certain to set off an onslaught of legal challenges.

will there be more strikes in 2013?  Citing a struggling economic 
recovery, a decline in job satisfaction and the Black Friday and Occupy protest 
movements, observers believe there may be an increase in work stoppages this 
coming year.  Although the highest profile stoppages in 2012 may well have been 
the professional sports lockouts, in December, a small group of clerical workers  
at the port of Los Angeles engaged in a brief strike that caused billions of dollars  
in disruption.

will the Board expand “micro-union” organizing into retail -- 
or beyond?  Differing decisions emerged regarding application of Specialty 
Healthcare in the retail industry this year. Accordingly, the Board’s decision on 
review of Bergdorf Goodman ought to provide some sense of the extent to which 
it intends to stretch these rulings.  increased organizing activity ought to be 
expected in any industries to which the Board applies a more expansive approach.

will there be more organizing in 2013? Last year there was a 6.5 
percent drop in representation case filings with the nLrB according to the AGC’s 
summary of operations released on January 11, 2013. The 2012 presidential and 
congressional elections might have been the cause for the significant decline in 
organizing activity as unions were more involved in campaigning for their issues 
and candidates. Accordingly, some increase in 2013 should be expected, but a boom 
in organizing activity could occur if the nLrB obtains favorable rulings allowing it 
to reinstate the “Quickie-election” rules.
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