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2013 began with unprecedented uncertainty within the labor-management 
relations community, as the Circuit Court of Appeals for the District of Columbia 
repudiated President Obama’s purported 2012 “recess appointments” to the 
National Labor Relations Board (NLRB or the Board). The ruling provided 
grounds to challenge all action taken by the Board in 2012 and early 2013, in 
the absence of at least three confirmed Members. By the end of the year, however, 
greater “certainty” arrived as a political deal between the White House and Senate 
Republicans resulted in the confirmation of new nominees for Board Member and 
General Counsel. As a result, for the first time in nearly a decade, there is a fully 
seated, five-Member Board and a confirmed General Counsel.

There is no question that this Board will take up the same aggressive course 
charted by its legally flawed forerunner. Prior to the deal that seated this fully-
confirmed Board, the Democratic majority of its predecessor Board had continued 
to expand union protections at the expense of employer prerogatives. Moreover, 
the Board continued, unsuccessfully again, its efforts via litigation to protect its 
2012 rulemaking attempts. At year’s end, as the Board has now been freed from 
quorum challenges and other similar procedural obstacles, the immediate past will 
likely serve as prologue. 

Thus, we submit this Year in Review to summarize the most noteworthy 
developments of 2013. Additional information on these topics and more is available 
at our Labor Relations Today blog (laborrelationstoday.com), where we will continue 
to chronicle and alert readers to significant changes in the law as they unfold in 
2014 and beyond. 

http://www.laborrelationstoday.com
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The Long-Standing Questions Regarding the 
Board’s Legitimacy Were Answered in 2013 

Traditional labor law was thrown into instability 
at the beginning of the year when the D.C. 
Circuit Court of Appeals issued its now infamous 
decision in Noel Canning, a Division of the Noel 
Corporation v. National Labor Relations Board, 
No. 12-1115 (D.C. Cir. Jan. 25, 2013). As (hastily) 
outlined in our 2012 Year in Review, the Noel 
Canning decision held that the NLRB lacked a 
quorum because President Obama’s purported 
recess appointments of several members were 
unconstitutional and, thus, that Board’s decisions 
were effectively void. 

At the time the Board issued its order in the 
underlying Noel Canning case, 358 NLRB No. 4 
(Feb. 8, 2012), there were five sitting members 
-- but only two, Chairman Mark G. Pearce and 
Member Brian Hayes, had been confirmed by 
the Senate. The other three members were 
all appointed by the President on January 
4, 2012, purportedly pursuant to the Recess 
Appointments Clause of the Constitution. At the 
time of these appointments, however, the Senate 
was operating pursuant to a unanimous consent 
agreement, which provided that the Senate 
would meet in regular pro forma sessions.

In striking down the President’s appointments, 
the Court first reasoned that “the Recess” must 
refer only to an intercession recess of the Senate 
-- and not, as the Board urged, any intrasession 
break in activity. The Court also highlighted 
basic principles of Separation of Powers at the 
foundation of American government, noting the 
express role of the Senate in approving such 
appointments. Finally, the Court found merit 
in the employer’s second argument -- that 
the vacancies filled by the appointments did 

not “happen during the Recess.” For all these 
reasons, the Court ruled the appointments 
invalid, denying the Board the three-Member 
quorum required by the Supreme Court’s New 
Process Steel decision, 130 S. Ct. 2635 (2010).

The Courts Pile On: The Third and 
Fourth Circuits Both Also Invalidated the 
NLRB Recess Appointments; and a District 
Court Questions the Acting General 
Counsel’s Appointment

In mid-May, the Third Circuit Court of Appeals 
joined the D.C. Circuit in invalidating the 2012 
“recess appointments” in NLRB v. New Vista 
Nursing and Rehabilitation, Case No. 11-3440. The 
2-1 majority held that “’the Recess of the Senate’ 
in the Recess Appointments Clause refers to 
only intersession breaks.” In this case, however, 
which arose earlier than the underlying case 
in Noel Canning, there was a valid quorum of 
confirmed Board Members: Chairman Liebman, 
Member Pearce, and Member Hayes. But the 
three Member panel of the Board which decided 
the case, consisted of only two of them – and 
Member Becker, who was not confirmed. 

The Third Circuit based its decision on the 
purpose of the Recess Appointment Clause 
and the fact that “nothing in the Constitution 
establishes the necessary length of an 
intrasession break that would constitute a 
recess.” Specifically, the Third Circuit found that 
the Recess Appointments Clause is a “secondary, 
or exceptional, method of appointing officers, 
while the Appointments Clause provides the 
primary, or general, method of appointment.” 

Starting the Year Off With a Bang: The Courts Invalidated President Obama’s 
“Recess Appointees” and the Board’s Quorum
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As such, there is “a constitutional preference 
for divided power over the appointments 
process, which is deviated from only in specified 
situations.” Accordingly, the Third Circuit opined 
that the Recess Appointments Clause serves as 
a limit on the President’s unilateral appointment 
power by limiting exercise of the power to a 
period between sessions of Congress.

Two months later, the Fourth Circuit issued a  
2-1 decision in NLRB v. Enterprise Leasing 
Company Southeast, LLC, Case No. 12-1514 (4th Cir. 
July 17, 2013), holding that the President’s recess 
appointments to the NLRB were invalid. Agreeing 
with the D.C. Circuit’s Noel Canning and the Third 
Circuit’s New Vista Nursing decisions, the Fourth 
Circuit concluded that:

the term “the Recess,” as used in the Recess 
Appointments Clause, refers to the legislative 
break that the Senate takes between its 
“Session[s].” In other words, the term “the 
Recess” means the intersession period of time 
between an adjournment sine die and the 
start of the Senate’s next session.

The propriety of these decisions – and the future 
scope of the President’s power to use recess 
appointments to bypass the Senate – will be 
resolved once and for all by the United States 
Supreme Court.  On June 24, 2013, the Court 
granted certiorari to hear an appeal by President 
Obama’s administration from the D.C. Circuit’s 
Noel Canning ruling. Resolution of this case may 
serve to clear the cloud of uncertainty hanging 
over hundreds of Board decisions rendered 
during 2012 and early 2013.

Federal District Court Invalidated the Acting 
General Counsel’s Appointment 

While it did not garner the same level of attention 
as the appointments to the Board, the tenure 
of Acting General Counsel Lafe Solomon was 
also challenged in the courts. Solomon, too, 
was appointed unilaterally to his post by the 
President without Senate confirmation.

In a four-page decision in Hooks v. Kitsap Tenant 
Support Services, Inc., Case No. C13-5470 BHS 
(W.D. Wash. Aug. 13, 2013), Judge Benjamin H. 
Settle of the United States District Court for 
the Western District of Washington granted the 
employer’s motion to dismiss the National Labor 
Relations Board’s petition for injunctive relief 
under Section 10(j) of the National Labor Relations 
Act. The Court found that neither the recess 
appointed Board nor Acting General Counsel 
Lafe Solomon had the authority to issue an NLRB 
complaint against the employer, and thus could 
not seek injunctive relief under Section 10(j).

Regional Director Ronald K. Hooks argued in 
response that even if the Board lacked a quorum, 
the actions of Acting General Counsel Solomon, 
including his delegation of authority to initiate 
legal action to Hooks, was still valid. Judge  
Settle disagreed:

First, Hooks asserts that President Obama 
validly appointed Solomon pursuant to the 
Federal Vacancies Reform Act (“FVRA”), 5 
U.S.C. § 3345, et seq. ... The FVRA, however, 
only permits appointment of a person 
under specific circumstances and the only 
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circumstance that could apply to Hooks is 
appointing a person who, within the last 365 
days, has served as a personal assistant 
to the departing officer. Id. § 3345(b). It is 
undisputed that Solomon has never served as 
a first assistant. Therefore, Hooks’ argument 
is without merit. 

The “Nuclear” Showdown: Following Clash 
Between the Board, House Republicans, 
Senators on Both Sides of the Aisle, and the 
White House, a Negotiated Deal Lands the 
First Fully Confirmed Board in a Decade.

Following the Noel Canning decision, NLRB 
Chairman Mark Gaston Pearce promptly issued 
a statement that the Board would proceed with 
“business as usual,” the decision notwithstanding. 
In response, Republican Senators introduced the 
“Restoring the Constitutional Balance of Power 
Act of 2013” (S. 190) in late January of 2013. The 
bill would have prohibited the NLRB from making 
or enforcing any actions that require a quorum 
of Board members. House Republicans followed 
up with a bill that would have effectively put a 
hold on any action taken by the Board until the 
uncertainty resulting from the D.C. Circuit’s Noel 
Canning ruling was resolved. 

On April 9, 2013, President Obama announced 
that he was nominating three individuals to 
serve with the two recess appointed Members. 
He named two Republicans: Philip A. Miscimarra 
and Harry I. Johnson, III, both of whom have 
backgrounds representing management in 
labor relations disputes; and he re-nominated 
Board Chair Mark Pearce, a Democrat, to that 
position. The purported proverbial olive branch 
was rejected, notwithstanding GOP approval of 
Miscimarra and Johnson, as the Senate declined 
to advance the nominations while the invalidated 
recess appointees continued to act. All of which 
led Senate Majority Leader Harry Reid (D-NV) to 
threaten to overhaul Senate rules to eliminate 
the filibuster as a means to hold up confirmation 
of Presidential nominees – the so-called  
“nuclear option.” 

On July 31, 2013, amid the brinksmanship of all 
the foregoing, a deal was struck between Senate 
leaders and the White House which effectively 
put an end to the ambiguity surrounding the 
Board’s operational legitimacy. The President 
agreed to withdraw the nominations of his 
appointees, members Sharon Block and Richard 
Griffin.  In exchange, he nominated Nancy Shiffer 
and Kent Hirozawa to serve as Board members 
—whose nominations were promptly confirmed 
along with those of Miscimarra, Johnson and 
Chairman Pearce. As a result, for the first time 
in about a decade, the Board now sports a full 
complement of five fully-confirmed members. 

Moreover, on October 29, the United States 
Senate confirmed Richard Griffin’s nomination to 
serve as the General Counsel to the Board.  Prior 
to serving as one of the President’s challenged 
recess appointees, Mr. Griffin had been General 
Counsel to the International Union of Operating 
Engineers and a Trustee of the union’s pension 
funds. Earlier that day, sixty-two Senators had 
voted to bring Griffin’s nomination up for a vote, 
despite vows by Republican leaders to block 
Griffin’s nomination from consideration.  The 
final vote to confirm Griffin’s nomination to serve 
as General Counsel was 55-44.  He is the first 
confirmed General Counsel to serve since Ronald 
Meisburg stepped down in June 2010. 
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Meet the New Board (Same as the Old Board)

Chairman Mark Gaston Pearce: Chairman Pearce 
was a founding partner in a Buffalo, New York 
law firm, where he practiced union and plaintiff 
side labor and employment law. Prior to private 
practice, Mr. Pearce held several positions in 
the Buffalo Regional Office of the Board and the 
New York State Industrial Board of Appeals.  Mr. 
Pearce is a graduate of University at Buffalo Law 
School of the State University of New York, and 
Cornell University.  His current term expires on 
August 27, 2018.

Member Nancy J. Schiffer: Ms. Schiffer was 
most recently Associate General Counsel 
with the American Federation of Labor and 
Congress of Industrial Organizations (AFL-CIO) 
in Washington, DC.  Before then, Ms. Schiffer 
served as a Field Attorney in the Board’s Detroit 
Regional Office, in private practice with a law 
firm in Detroit, and as Deputy General Counsel 
with the United Auto Workers union.  Ms. 
Schiffer is a graduate of Michigan Law School 
and Michigan State University.  Her term expires 
on December 16, 2014.

Member Kent Y. Hirozawa: Mr. Hirozawa was 
chief counsel to Board Chairman Mark Gaston 
Pearce throughout the events of the past few 
years. Mr. Hirozawa has previously been a field 
attorney in the Board’s Manhattan Regional 

Office and a clerk in the U.S. Court of Appeals 
for the Second Circuit. Mr. Hirozawa also 
represented unions, workers and employee 
benefit funds for decades at a New York City 
law firm. Mr. Hirozawa is a graduate of Yale 
University and New York University School of 
Law.  His term expires on August 27, 2016.

Member Philip A. Miscimarra: Mr. Miscimarra 
was a partner at Morgan Lewis & Bockius LLP 
in Chicago and a Senior Fellow in the Center 
for Human Resources at the University of 
Pennsylvania’s Wharton Business School.  He 
has authored numerous books involving labor 
law issues during his career practicing labor 
and employment law on behalf of management.  
Mr. Miscimarra is a graduate of University of 
Pennsylvania Law School, Wharton Business 
School, and Duquesne University. His term 
expires on December 16, 2017. 

Member Harry I. Johnson, III: Mr. Johnson 
was most recently a partner at Arent Fox 
LLP, representing management in labor and 
employment issues.  Mr. Johnson has been 
recognized by The Daily Journal as one of 
the “Top Labor & Employment Attorneys in 
California.” He is a graduate of Johns Hopkins 
University, Tufts University’s Fletcher School 
of Law and Diplomacy, and Harvard Law School. 
His term expires on August 27, 2015.
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Circuit Courts Strike Down the Board’s 
Notice-Posting Rule – Likely Killing the 
Measure For All But Government Contractors 

On May 7, 2013, a three-member panel of the U.S. 
Court of Appeals for the District of Columbia 
Circuit issued an opinion vacating the notice-
posting rule issued by the Board in August 
2011. Under the Board’s rule, all private-sector 
employers subject to the National Labor Relations 
Act would have been required to post a notice 
to employees informing them of their rights 
under the Act. The court struck the rule because 
it found that two of the rule’s enforcement 
mechanisms violated employers’ free speech 
under Section 8(c) of the National Labor Relations 
Act, and that the third enforcement mechanism 
violated the Act’s limitations period in Section 
10(b) for filing unfair labor practice charges. 

In National Association of Manufacturers v. NLRB, 
the D.C. Circuit found it unnecessary to decide 
the issue of whether “§ 6 of the Act gave the 
Board authority to promulgate its posting rule.” 
Instead, the court began its analysis with § 8(c) of 
the Act, which states:

The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or visual 
form, shall not constitute or be evidence of 
an unfair labor practice under any of the 
provisions of this [Act], if such expression 
contains no threat of reprisal or force or 
promise of benefit.

Relying on Supreme Court decisions analyzing 
the scope of § 8(c), the D.C. Circuit noted:

“From one vantage,” the Court in Chamber 
of Commerce explained, “§ 8(c) ‘merely 
implements the First Amendment,’ in that it 
responded to particular constitutional rulings 
of the NLRB.” Id. at 67 (quoting Gissel Packing, 
395 U.S. at 617). “But,” the Court added, § 8(c)’s 
“enactment also manifested a ‘congressional 
intent to encourage free debate on issues 
dividing labor and management.’” Id. (quoting 
Linn v. Plant Guard Workers, 383 U.S. 53, 62 
(1966)). And it has been suggested that § 8(c) 
not only protects the right of free speech 
under the First Amendment, but also “serves 
a labor law function of allowing employers to 
present an alternative view and information 
that a union would not present.” Healthcare 
Ass’n of N.Y. State v. Pataki, 471 F.3d 87, 98 (2d 
Cir. 2006).

Although § 8(c) precludes the Board from finding 
noncoercive employer speech to be an unfair 
labor practice, or evidence of an unfair labor 
practice, the Board’s rule would have done both.

The D.C. Circuit also found that the rule violated 
the Act because the Board’s third method of 
enforcing the rule by tolling the Act’s limitations 
period for filing unfair labor practice charges 
is unsupported by “any authority suggesting 
that the 1947 Congress intended to allow § 10(b) 
to be modified in the manner of the Board’s 
tolling rule.” Accordingly, the court rejected the 
Board’s argument that it could equitably toll the 
limitations period.

The Attempted Transformation of Labor Law 
Via Administrative Rulemaking Continued to 
Meet Setbacks – Most of Which May Prove 
Temporary at Best
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On June 14, 2013, the U.S. Court of Appeals for the 
Fourth Circuit affirmed a lower court decision 
invalidating the notice-posting rule, going further 
than the D.C. Circuit Court to assert express 
limitations on the authority of the Board to 
promulgate such a rule.

In its decision, the Court simply held that 
Congress never intended to allow this kind of 
proactive rulemaking by the Board:

...the rulemaking function provided for in the 
NLRA, by its express terms, only empowers 
the Board to carry out its statutorily 
defined reactive roles in addressing unfair 
labor practice charges and conducting 
representation elections upon request. 
Indeed, there is no function or responsibility 
of the Board not predicated upon the filing 
of an unfair labor practice charge or a 
representation petition.

The Court noted that a number of other federal 
labor statutes compel posting of employee 
notices like the Board tried to implement here. 
The critical distinction, however, is that these 
statutes -- including the Railway Labor Act, 
Title VII of the Civil Rights Act of 1964, the 
Occupational Health and Safety Act, Americans 
with Disabilities Act, and Family and Medical 
Leave Act, among others -- contain explicit 
statutory provisions allowing therefor.

As these decisions invalidating the Board’s action 
rested on substance, and not on procedural 
appointment or quorum issues, it appears the 
notice-posting rule is a dead issue. If such a 
requirement is to apply to all employers covered 
by the NLRA, it will require legislative amendment 
of the statute. 

These developments, however, have no impact 
on federal government contractors, who remain 
required by Executive Order 13496 to post a 
similar notice in the workplace.  (At year’s end, as 
we were going to press, the National Association 
of Manufacturers was filing a lawsuit to challenge 
this separate requirement). 

The Board’s “Quickie” Election Rules to 
Facilitate Union Organizing Were Invalidated 
by the Federal Courts on Largely Procedural 
Grounds – Certain to be Revisited by Full 
Board in 2014

In May 2012, in Chamber of Commerce of the 
United States of America v. NLRB, Case No. 
12-5250, a federal district court granted summary 
judgment to the U.S. Chamber of Commerce in 
its lawsuit against the NLRB’s “quickie election” 
rule. This Board rule sought to amend the 
Board’s election case procedures to shorten 
the time between the filing of a petition and 
the conducting of a union representation 
election. Specifically, these election rules 
would: allow hearing officers greater discretion 
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to limit evidentiary submissions and to deny 
legal briefing; postpone appeals of a Regional 
Director’s decision until after an election; 
eliminate the twenty-five day period between a 
Regional Director’s decision and the election; and, 
allow the Board to decline to hear certain appeals 
on post-election disputes.

The district court ruled that the final rule was 
promulgated without a proper quorum of three 
Board Members because Member Brian Hayes 
did not participate in the decision along with 
Chairman Pearce and Member Becker. The Board 
appealed the ruling to the U.S. Court of Appeals 
for the District of Columbia Circuit. 

In the interim, however, the Court handed down 
its Noel Canning decision which questioned the 
validity of intrasession recess appointments – 
like that of Member Craig Becker. If Becker’s 
appointment was invalid, it does not matter 
whether Member Hayes participated, as there 
still could not possibly be a quorum of three 
Members.  Accordingly, in late February the 
Court issued a one-page order strongly 
suggesting how the court would decide the case 
if its decision in Noel Canning v. NLRB, Case No. 
12-1115 (D.C. Cir. Jan. 25, 2013), is upheld:

Upon consideration of the court’s opinion and 
judgment issued January 25, 2013, in No. 12-1115, 
et al. - Noel Canning, a Division of the Noel 
Corporation v. NLRB, it is ORDERED, on the 
court’s own motion, that this case be removed 
from the oral argument calendar for April 4, 
2013, and held in abeyance pending further 
order of the court.

While the Board initially seemed intent on 
defending the rule, on December 9, 2013, it 
announced that it would withdraw its appeal 
in the Chamber of Commerce case. Employers 
should not for a minute think that this is the 
end of this issue. Re-issuance of this expedited 
elections rule is the only item included in the 
Board’s section of the November 2013 Unified 
Agenda of Regulatory Actions. Unlike the 
decisions striking down the notice-posting rule, 
the decisions challenging these 2011 rules were 
purely technical in nature. Now that there is a 
undeniable quorum with the fully-confirmed 
Board, there is no doubt that the Board will 

revisit these changes without the procedural 
infirmities of the last couple of years hanging 
over them. While embroiled in the controversy 
surrounding vacancies on the Board, the 
Chairman advanced a final resolution which 
contained only some of the provisions set forth 
in the June 2011 Notice of Proposed Rulemaking. It 
is entirely possible that the fully-confirmed Board 
revisits that Notice, issuing a more aggressive 
rule than the 2011 version.

Department of Labor Postpones New 
“Persuader” Rules Expanding Reporting 
Requirements for Employers and Counsel; 
Sets March 2014 Date For Final Rule 

In its Fall Unified Agenda of Regulatory Actions, 
released just before Thanksgiving, the White 
House indicated that the Department of Labor’s 
intended revisions to limit drastically the “advice 
exception” in the Labor-Management Reporting 
and Disclosure Act of 1959 (LMRDA) now have a 
March 2014 target date. These revised regulations 
would impose new and expansive reporting 
requirements on employers, their labor relations 
consultants and, very likely, their attorneys. If 
enacted, this new interpretation will represent an 
unprecedented intrusion into the lawyer-client 
relationship, and will place enhanced burdens 
on labor lawyers and the employers who seek 
their assistance and advice in response to union 
organizing activities.

Sections 203 (a) & (b) of the LMRDA currently 
provides that employers must report to the DOL 
each time they engage a consultant to persuade 
employees directly or indirectly regarding 
employees’ rights to organize or bargain 
collectively (i.e., “persuader activity”). If employers 
fail to comply with any of the LMRDA’s reporting 
requirements, they could face jail for a year and a 
$10,000 fine. 

The LMRDA has carved out from the reporting 
requirements an “advice exception.” For decades, 
this exception consistently has been interpreted 
to exclude an employer’s engagement of labor 
counsel to assist them with organizing campaigns 
so long as counsel has no direct contact with 
employees and the employer is free to accept or 
reject counsel’s recommendations.
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If the DOL’s final rule tracks the proposed rule 
it released in June 2011, it will narrow the advice 
exception significantly. As a result, employers 
who engage attorneys to assist in organizing 
campaigns will now have to file publicly 
available reports with the government detailing 
all the labor work, regardless of whether it is 
considered persuader activity or not, that the law 
firm performs for the employer. According to the 
DOL’s notice, under this revised interpretation 
reportable activities will include:

•	 drafting, revising, or providing materials  
or communication of any sort, to an  
employer for presentation, dissemination,  
or distribution to employees, directly  
or indirectly;

•	 developing or administering employee-
attitude surveys concerning union 
awareness, sympathy, or “proneness;”

•	 training supervisors or employer 
representatives to conduct individual  
or group meetings designed to  
persuade employees;

•	 coordinating or directing the activities of 
supervisors or employer representatives to 
engage in the persuasion of employees;

•	 establishing or facilitating employee 
committees;

•	 developing employer personnel policies or 
practices designed to persuade employees;

•	 deciding which employees to target for 
persuader activity or disciplinary action; and/
or coordinating the timing and sequencing of 
persuader tactics and strategies.

Moreover, for federal contractors, the new 
persuader rule would run in conjunction with 
Executive Order 13494, which requires federal 
contractors to exclude from any billing, claim, 
proposal, or disbursement the costs incurred in 
undertaking activities to persuade employees 
regarding their right to organize. Many expect 
the government to look to the new definition 
of reportable persuader activity under the 
LMRDA to define further the scope of “persuader 
activities” in Executive Order 13494.

If ultimately issued next year, the new rule is 
certain to face significant and wide-ranging legal 
challenge. The American Bar Association and the 
Association of Corporate Counsel have urged the 
Department of Labor to leave the interpretation 
of the advice exemption as it has long been 
understood, arguing that the proposed rules are 
inconsistent with both the statutory language of 
the LMRDA and the rules of professional conduct 
pertaining to lawyer-client confidentiality. 

Employers, consultants and attorneys alike 
should all follow developments closely, as the 
issuance of a Final Rule along these lines will have 
a substantial impact on the manner in which they 
obtain professional advice and representation 
regarding labor relations issues.
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U.S. Supreme Court Declines to Consider 
Whether a Labor Neutrality Agreement is an 
Unlawful “Thing of Value”

The Supreme Court was primed to weigh in on 
the issue of whether the Labor-Management 
Reporting and Disclosure Act’s (LMRDA) 
prohibition on employers from providing a 
union with any “thing of value” extends to the 
promises an employer makes in a neutrality 
agreement in UNITE HERE Local 355 v. Mulhall 
as it heard oral arguments in mid-November. 
However, in December, the Court issued a one 
sentence order dismissing the case noting that 
it should not have decided to hear it. As a result, 
the Eleventh Circuit’s decision holding that 
“organizing assistance can be a thing of value 
that, if demanded or given as payment, could 
constitute a violation of § 302” remains in effect. 

However, the Eleventh Circuit’s decision is 
contrary to decisions from the Third and Fourth 
Circuits holding that neutrality agreements and 
the promises typically included therein are not 
“payment” of “things of value” proscribed by § 
302. In Mulhall, the employer and a labor union 
entered into an agreement where the employer 
promised to:

(1) provide union representatives access 
to non-public work premises to organize 
employees during non-work hours; (2) provide 
the union a list of employees, their job 
classifications, departments, and addresses; 
and (3) remain neutral to the unionization  
of employees.

In return, the union provided substantial 
financial support (more than $100,000) to a ballot 
initiative favoring the employer and promised 
to refrain from picketing, boycotting, striking or 
undertaking other economic activity against  
the employer.

The Eleventh Circuit’s decision focused on what 
constitutes a “thing of value,” and stated that it 
“must rely upon our common sense” to answer 
that question. As such, the Eleventh Circuit 
held that “intangible services, privileges, or 
concessions can be paid or operate as payment,” 
and thus implicate the policy concerns in § 302:

It is too broad to hold that all neutrality and 
cooperation agreements are exempt from 
the prohibitions in § 302. Employers and 
unions may set ground rules for an organizing 
campaign, even if the employer and union 

The Federal Courts Remained Active in 
Traditional Labor Cases – Both in Reviewing 
NLRB Orders, and in non-Board Cases as Well
The Supreme Court of the United States, while not front-and-center in  labor law 
during 2013, certainly made its presence felt across the field of labor relations. Not 
only did the Court agree to take up the Noel Canning case, it also held oral arguments 
to determine the legality of neutrality agreements. Moreover, the Court also sent out 
a message to California employers when it refused to review a California Supreme 
Court decision granting unions the right to picket on private property.
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benefit from the agreement. But innocuous 
ground rules can become illegal payments if 
used as valuable consideration in a scheme  
to corrupt a union or to extort a benefit from 
an employer.

Given that the Eleventh Circuit’s decision remains 
in effect, unions will likely face some pushback in 
attempting to secure neutrality agreements from 
potentially cooperative employers who fear that 
entering into the agreement would violate the 
LMRDA. Moreover, the Eleventh Circuit’s decision 
provides fuel for additional lawsuits brought 
by individual employees who seek to challenge 
neutrality agreements between their employer 
and a union. 

Supreme Court Declined to Hear Challenge 
to California Law Which Allows Union 
Picketing on Private Property 

In early June, the Supreme Court denied review 
of an appeal in Ralphs Grocery Company v. 
United Food & Commercial Workers, challenging 
the constitutionality of two California laws—the 
Moscone Act (Cal. Code Civ. Proc. section 
527.3) and Labor Code section 1138.1—that give 
organized labor the right to picket on the private 
property of a targeted business despite the 
property owner’s objections.

The Moscone Act provides that certain labor 
activities, such as peaceful picketing and 
communications regarding a labor dispute, are 
legal where “any person may lawfully be,” and 
thus cannot be enjoined. Meanwhile, Labor Code 
section 1138.1 prohibits a court from issuing an 
injunction during a labor dispute unless certain 
requirements are met. 

Ralphs Grocery argued that these two laws 
violated the U.S. Constitution’s First and 
Fourteenth Amendments because they force 
property owners to open their private property 
to the expressive activities of a union while 
permitting property owners the right to exclude 
all other kinds of expressive activities (political, 
religious, etc.). The California Supreme  
Court disagreed:

[T]he supermarket’s privately owned 
entrance area is not a public forum under 
the California Constitution’s liberty of 
speech provision. For this reason, a union’s 
picketing activities in such a location do 
not have state constitutional protection. 
Those picketing activities do have statutory 
protection, however, under the Moscone Act 
and section 1138.1. We do not agree with the 
Court of Appeal that the Moscone Act and 
section 1138.1, which are components of a 
state statutory system for regulating labor 
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relations, and which are modeled on federal 
law, run afoul of the federal constitutional 
prohibition on content discrimination in 
speech regulations. On this basis, we reverse 
the Court of Appeal’s judgment and remand 
the matter for further proceedings.

With the Supreme Court’s denial of certiorari, the 
laws’ intrusion on employers’ property rights in 
California remains in effect. 

Sixth Circuit Upheld the NLRB’s Specialty 
Healthcare Decision Allowing for 
Proliferation of Micro-Bargaining-Units 
Within Single Workplace  

In August, the Sixth Circuit Court of Appeals 
affirmed the National Labor Relations Board’s 
decision in Specialty Healthcare, 357 NLRB No. 
83 (2011), in which the Board overruled 20 years 
of practice regarding how it determines the 
“appropriate unit” in non-acute health care 
facilities. In addition, and more importantly, 
Specialty Healthcare permits unions to petition 
for smaller units – such as units that consist of 
only one department, or perhaps even one job 
classification – thus eliminating the NLRB’s prior 
preference of favoring “wall to wall” units. 

The employer in Specialty Healthcare challenged 
the Board’s decision in Kindred Nursing Centers 
East, LLC v. NLRB, Case Nos. 12-1027/1174 (6th 
Cir. Aug. 15, 2013), primarily claiming that the 
Board abused its discretion by adopting a new 
unit determination approach inconsistent with 
the traditional community-of-interest test, and 
that Specialty Healthcare’s “overwhelming-
community-of-interest test” does not merely 
“reiterate and clarify” the law as the Board 
asserted. The employer also claimed that the 
Board’s test in Specialty Healthcare violates 
Section 9(c)(5) of the Act, which prevents the 
Board from determining bargaining units based 
solely upon the extent of organization. 

The court rejected the employer’s arguments, 
finding that there was prior Board precedent 
supporting the new community-of-interest test, 
and that requiring an employer to show that 
excluded employees have an “overwhelming 
community of interest” with the included 
employees was not a material change in the law. 
Moreover, the court found that Section 9(c)(5) 
of the Act is not implicated by the Board’s new 
approach so long as the Board first finds the 
proposed unit is “prima facie appropriate”  
before applying the overwhelming community  
of interest standard.

The court also rejected the employer’s 
alternative argument that the Board could only 
change the community-of-interest test through 
notice-and-comment rulemaking:

“the Board is not precluded from announcing 
new principles in an adjudicative proceeding 
and that the choice between rulemaking and 
adjudication lies in the first instance within the 
Board’s discretion.”

Despite the fact that Specialty Healthcare 
has been Board law for two years now, its full 
effect on union organizing efforts and unit 
determinations remains relatively unknown. 
Further, the Board could be primed to expand 
Specialty Healthcare’s reach to eliminate special 
industry and occupation rules, such as the long-
standing presumption for store-wide bargaining 
units in retail stores, used to determine 
appropriate bargaining units.
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The Board’s Ban on Class Claims Waivers in 
Mandatory Arbitration Agreements Finds No 
Support in the Courts 

In December, the Fifth Circuit Court of Appeals 
rejected the Board’s holding in D.R. Horton, 
357 NLRB no. 184 (2012), that class claim waivers 
in mandatory arbitration agreements violate 
Section 7 of the NLRA. In its decision, the Board 
held that the employer violated its employees’ 
Section 7 rights by requiring them to sign an 
arbitration agreement that prohibited employees 
from pursuing claims in a collective or class 
action because Section 7 confers a “substantive” 
right to engage in class litigation or arbitration. 
Consequently, the Board further held that 
employees must be permitted to pursue class or 
collective actions in judicial or arbitral forms.

Relying on the Supreme Court’s decision in 
AT&T Mobility LLC v. Concepcion, the Fifth 
Circuit rejected the Board’s holding because 
it conflicted with the Federal Arbitration Act 
(FAA). The court noted that the arbitration 
agreement must be enforced according to its 
terms unless it is unenforceable under the FAA’s 
“savings clause” or if the NLRA’s congressional 
command precludes application of the FAA. The 
court found neither, and further explained that 
requiring class or collective claims in arbitrations 
is “an actual impediment to arbitration.”

While the Fifth Circuit disagreed with the Board’s 
holding on the primary issue of class claims 
waivers, it did agree with the Board that the 
employer’s mandatory arbitration agreement 
violated Section 7 because it could be construed 
to prohibit employees from filing an unfair labor 
practice charge with the NLRB. 

Prior to the Fifth Circuit’s ruling, the Board’s 
ruling in D.R. Horton had similarly received 
negative treatment in other federal courts of 
appeal. The Second, Eighth, and Ninth Circuits 
also rejected the Board’s prohibition on class 
claim waivers. 

Despite these adverse rulings, employers should 
expect the Board and its administrative law 
judges (ALJs) to continue following the reasoning 
in D.R. Horton as it remains Board law. As such, 

employers should be cognizant of the following 
recent, seemingly contradictory NLRB ALJ 
decisions interpreting D.R. Horton: 

Bloomingdale’s v. Johnmohammadi, NLRB Case 
No. 31-CA-071281): ALJ held that the employer 
did not violate the National Labor Relations 
Act (NLRA) by enforcing an arbitration 
agreement banning collective and class claims 
because the company allowed new hires to 
opt-out of the plan within 30 days of hiring. 
The ALJ found that the right of employees to 
pursue collective action is preserved via the 
opt-out provision. Accordingly, the arbitration 
procedure is rendered “truly voluntary” 
because an employee can choose not to 
participate in the plan without fear of reprisal.

24-Hour Fitness, (NLRB Case No. 20-CA-
035419): ALJ determined that the company’s 
mandatory arbitration policy was unlawful 
under the Act, even though it contained a 
similar opt-out provision. 

Fourth Circuit Held that “Sham Litigation” 
Can Constitute Unlawful Secondary- 
Boycott Activity  

In August, the Fourth Circuit in Waugh Chapel 
South, LLC v. United Food and Commercial 
Workers remanded the case back to the district 
court for it to resolve genuine issues of material 
fact regarding whether the United Food and 
Commercial Workers (UFCW) Locals 27 and 
400 unlawfully engaged in a campaign of filing 
baseless lawsuits in order to force Waugh Chapel 
South LLC (WCS) to end its relationship with 
Wegmans Food Markets, ostensibly because 
Wegmans is a non-union supermarket. 

WCS, a real estate developer in Maryland, was in 
the process of installing a Wegmans in its newly-
minted shopping center in the mid-2000s when a 
UFCW executive allegedly told a WCS higher-up 
that the UFCW would “fight every project you 
develop where Wegmans is a tenant” if the store 
did not unionize. In 2008, the UFCW allegedly 
began to make good on its promise, filing the first 
of 16 lawsuits either directly or by proxy against 
WCS. Of these 16 lawsuits, the Fourth Circuit 
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deemed only one as “successful,” while the 
remaining fifteen were either dismissed off-hand 
or withdrawn under “suspicious circumstances.”

After expending vast sums of money defending 
16 different lawsuits over five years, WCS filed a 
complaint in federal court against the UFCW in 
March of 2011, asserting that UFCW had violated 
the secondary-boycott provisions of the National 
Labor Relations Act by exerting “pressure on 
an unrelated, secondary, or neutral employer 
in order to coerce the secondary employer to 
cease dealing with the primary employer, thereby 
advancing the union’s goals indirectly.” The 
district court dismissed WCS’s complaint.

The Fourth Circuit overturned the dismissal, 
holding that while the Noerr-Pennington 
doctrine, which grants antitrust immunity 
when petitioning the government, has been 
expanded to cover the realm of labor relations, 
the “First Amendment offers no protection when 
petitioning activity ostensibly directed toward 

influencing governmental action is a mere sham 
to cover . . . an attempt to violate federal law.” 
Sham litigation, the court continued, occurs 
where a party files a slew of “baseless, repetitive 
claims . . . which leads the fact finder to conclude 
that the administrative and judicial processes 
have been abused.”

Since most of the UFCW’s suits against WCS 
failed “demonstrably,” the court remanded the 
complaint back to the district court for further 
fact-finding as to whether the dismissed or 
withdrawn suits were really part of a pattern 
or practice of filing sham litigation in order to 
strong-arm the WCS into axing Wegmans. As the 
court so aptly noted, one win in 16 concerning 
suits filed by the UFCW “at least suggests a 
policy of starting legal proceedings without 
regard to the merits and for the purpose of 
violating the law.”
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Toward the end of the year, the Board was 
facing an increased number of cases involving 
use of smart-phone and other technologies 
by employees to surreptitiously record 
management. In many cases, non-discriminatory 
blanket bans on recording devices passed 
muster but it remains to be seen whether the 
Board will bless these rulings by administrative 
law judges.

The Board Issued More Employee-Friendly 
Decisions Regarding Social Media Usage

In Design Technology Group LLC dba Bettie 
Page Clothing, 359 NLRB No. 96 (April 19, 2013), 
the National Labor Relations Board affirmed 
an Administrative Law Judge’s finding that a 
San Francisco clothing company unlawfully 
terminated employees for criticizing store 
management on Facebook. The Board agreed 
with the ALJ who found that the posts, related to 
the store closing earlier so that workers would 
not have to walk through unsafe neighborhoods, 
amounted to classic protected and concerted 
activity by the workers:

The Facebook postings were complaints 
among employees about the conduct of 
their supervisor as it related to their terms 
and conditions of employment and about 

management’s refusal to address the 
employees’ concerns…. Such conversations 
for mutual aid and protection are classic 
concerted protected activity, even absent 
prior action.

In New York Party Shuttle, LLC, 359 NLRB No. 
112 (May 2, 2013), the National Labor Relations 
Board (NLRB) affirmed an Administrative Law 
Judge’s decision to reinstate a New York City 
Tour Guide who was fired by his employer for 
posting about the company on Facebook. While 
the employee did not actually direct any of his 
Facebook postings to his fellow co-workers, 
the Board found that merely writing about his 
union organizing activity was enough to bring his 
postings under the protections of the National 
Labor Relations Act: 

In particular, we affirm the judge’s finding 
that those communications constituted union 
activity, even if directed to tour guides of 
other New York City companies. The Feb. 11 
communications were an obvious continuation 
of [his] prior organizational activity, activity 
which was known to [New York Party Shuttle].

The company had also attempted to argue that 
the employee’s postings about bounced checks 
could not be protected because they were 

Board Decisions Regarding New Technologies 
Further Limited the Scope of Management Rights
The National Labor Relations Board and its Administrative Law Judges issued 
several decisions this year further clarifying the Board’s position on social 
media protections in the workplace. Not surprisingly, these decisions marked 
the Board’s continuing its expansion of employees’ rights to engage in “concerted 
and protected activity,” and limitation of management’s ability to maintain 
discipline and control of its public image. 
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libelous. However, the Board found that the 
employee’s posts were largely true, and as such, 
they remained protected.

In UPMC et al, Case No. 6-CA-81896 (ALJ Decision, 
April 19, 2013), a National Labor Relations Board 
(NLRB) Administrative Law Judge (ALJ) held 
that University of Pittsburgh Medical Center 
(UPMC) was maintaining a social media policy 
that violated Section 7 of the National Labor 
Relations Act. In pertinent part, the policy at issue 
effectively prevented employees from using 
social media or company computers to discuss 
union activity.

The prohibition “on describing any affiliation 
with UPMC” is reasonably read to prohibit 
employees (who, are using Facebook, Twitter, 
etc., which the employer’s rule permits) from 
telling anyone where they work, a restriction 
that severely inhibits discussion with others 
about the terms and conditions and pluses 
and minuses of their work experience. Such 
ambiguity and overbreadth is unlawful 
precisely because it chills Section 7 activity —
an employee will reasonably avoid all Section 
7 activity precisely out of concern that the 
employer may apply the rule in a manner that 
impermissibly singles out Section 7 activity.

Interestingly, the ALJ did uphold UPMC’s policy 
forbidding union solicitation of employees via 
company email. As the Board intends to revisit 
the holding of the 2007 Register-Guard case, it 
remains to be seen how much long-term viability 
that reasoning will have.

The Proliferation of Recording Devices and 
the Employer Response

Over the summer, the Division of Advice 
released a year-old Advice Memorandum 
which recommended issuance of complaint on 
an employer policy which would prohibit all 
photographing and videotaping in the workplace. 
In Giant Food LLC, Cases 05-CA-064793, 05-CA-
065187, and 05-CA-064795 (March 21, 2012; 
released July 18, 2013), the General Counsel’s 
office explained:

We further find that the portion of the rule 
prohibiting employees from photographing 
or videotaping the Employer’s premises 
is unlawful as such a prohibition would 
reasonably be interpreted to prevent 
employees from using social media to 
communicate and share information regarding 
their Section 7 activities through pictures 
or videos, such as of employees engaged in 
picketing or other concerted activities.

In a recent administrative law judge decision 
that was ultimately adopted by the Board due 
to the lack of any exceptions, Interbake Foods, 
LLC, Case No. 5-CA-33158 (Aug. 30, 2013), the ALJ 
described the current landscape for when audio 
recordings by employees are protected under 
the Act:

My interpretation of what the Board is saying 
here is that it will leave the question of any 
sanction for possessing a recorder and 
secretly recording conversations to the policy 
judgments of individual employers when they 
craft their work policies and rules. In other 
words, such behavior, while clearly unpleasant 
and sneaky, is not a per se offense of the 
egregious character that would lose the Act’s 
protection. However, the fact the conduct 
is not malum in se does not foreclose an 
individual employer from making that conduct 
malum prohibitum. The necessary implication 
of the Board’s careful wording is that, if this 
conduct violates a valid, nondiscriminatory 
work rule, that would render the behavior 
outside the Act’s protections.

In Interbake, the ALJ found that the employer had 
a nondiscriminatory rule prohibiting recording 
devices, so that while the employee’s recordings 
of conversations with management about the 
collective bargaining process may have been 
concerted activity, they were not protected by 
the Act. Moreover, the ALJ found that recordings 
of management work directives to an individual 
were not even concerted activity.

In late October, a National Labor Relations 
Board administrative law judge issued a decision 
in Whole Foods Market, Inc., Case No. 01-CA-
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096965 (Oct. 30, 2013), upholding an employer 
rule prohibiting the recording of conversations. 
Specifically, the employer’s rule states:

It is a violation of Whole Foods Market 
policy to record conversations with a 
tape recorder or other recording device 
(including a cell phone or any electronic 
device) unless prior approval is received 
from your store or facility leadership. The 
purpose of this policy is to eliminate a chilling 
effect to the expression of views that may 
exist when one person is concerned that his 
or her conversation with another is being 
secretly recorded. This concern can inhibit 
spontaneous and honest dialogue especially 
when sensitive or confidential matters are 
being discussed. Violation of this policy 
will result in corrective action up to and 
including discharge. Although the rule does 
not expressly state, the rule applies during 
working time and to all areas of the store, 
including the parking lot and the area in front 
of the store, but not during break time. The 
rule applies to all levels of management and to 
all employees. 

The purpose of the rule and when the rule was 
implemented played an important factor in 
the ALJ’s decision. Notably, the employer hold 

meetings with employees, including a “town hall” 
meeting at least once a year, at which employees 
have an opportunity to express their views 
and opinions on various topics. The employer 
presented evidence that the recording of such 
meetings would “absolutely chill the dynamic” 
of the meeting because employees would be 
reluctant to voice their opinions about store 
management if they knew that their comments 
were being recorded. Moreover, the rule was not 
promulgated in response to union activity.

While these ALJ decisions provide further 
guidance for employers in crafting policies 
prohibiting recordings, the issue is still subject to 
review by the Board. It appears that employers 
can prohibit employees from recording meetings 
with management provided that it has a valid, 
nondiscriminatory rule prohibiting the possession 
and use of recording devices inside their 
facilities. Employers likely need to tailor such a 
rule closely to legitimate business reasons and, 
similar to the implementation of no-solicitation 
policies, have the rule in place prior to the onset 
of union activity. Given the Board majority’s 
desire to expand employee rights under the 
Act, however, employers should still proceed 
cautiously because the Board will likely scrutinize 
the issue closely and may not endorse the 
rationale forged by these ALJs. 
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National Labor Relations Board Exercised 
Jurisdiction Over Nonprofit Providing 
Management Services and Employees to 
Charter School 

In March, the National Labor Relations Board in 
Pilsen Wellness Center, 359 NLRB No. 72 (Mar. 
8, 2013), found that a nonprofit corporation 
employing a public charter school’s teachers was 
not a political subdivision of the State of Illinois. 
Therefore, the entity providing management 
services to the school was deemed an “employer” 
within the meaning of Section 2(2) of the 
National Labor Relations Act, and subject to the 
jurisdiction of the Board. 

According to the Board, its analysis was “one 
step removed” from its December 2012 decision 
in Chicago Mathematics & Science Academy 
Charter School, Inc., 359 NLRB No. 41 (Chicago 
Mathematics), in which the Board ruled that 
a Chicago charter school was an “employer” 
pursuant to the National Labor Relations Act. In 
so doing, the Board analyzed the question under 
the standard set forth by the Supreme Court in 
NLRB v. Natural Gas Utility District of Hawkins 
County, 402 U.S. 600 (1971). Under that test, an 
employer may be an exempt political subdivision 
if it is:

created directly by the state so as to 
constitute a department or administrative 

arm of the government, or administered by 
individuals who are responsible to public 
officials or to the general electorate.

In Pilsen, there was no dispute that the employer 
was not a political subdivision under the 
first prong of the Hawkins County/Chicago 
Mathematics standard. The Board’s decision  
was instead driven by its analysis of the  
second factor:

Our sole focus is on the composition of 
Pilsen’s board of directors and to whom  
the directors are accountable. This is the 
“critical and determinative factor in a  
second-prong analysis.” 

There is no dispute that the members of 
Pilsen’s board of directors are appointed and 
subject to removal only by sitting members 
of the board, and not by public officials. 
The method of selection of Pilsen’s board 
members is dictated by its bylaws, and not 
by any State law, statute, or governmental 
regulation. Given these undisputed facts,  
we find that Pilsen’s directors are not 
responsible to public officials in their  
capacity as board members, and therefore 
that Pilsen is not administered by individuals 
who are responsible to public officials or the 
general electorate. Accordingly, “our analysis 
properly ends”...

Several Major Board Decisions Provided More 
Questions Than Answers
The National Labor Relations Board continued where it left off in 2012, pushing 
its pro-employee agenda in the face of legal challenges regarding the Constitutional 
appropriateness of its recess-appointed members. Not only did the Board begin to 
exercise its jurisdiction over charter schools, but it also opened the door to more 
blockbuster rulings regarding an employer’s duty to disclose financial information.
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Whether or not these specific Board decisions 
survive, they clearly spell out the current Board’s 
rationale. Notwithstanding its concise and 
definitive analysis in these decisions, in Chicago 
Mathematics, the Board expressly left open the 
issues of cession, deferral, or even alternate 
findings on different facts. In any event, parties 
responsible for crafting authorizing legislation 
or establishing charter schools thereunder must 
consider the Board’s decisions in Pilsen and 
Chicago Mathematics in their efforts to do so.

Board Found Annual Renewal Requirement 
of Beck Objection Unlawful but Opened the 
Door for Their Use 

In Communications Workers of America, 
Local 4309, 359 NLRB No. 131 (2013), the Board 
determined that the union violated Section 8(b)(1)
(A) of the NLRA by requiring employees to renew 
their Beck objections on an annual basis. 

Under Communications Workers of America 
v. Beck, 487 US 735 (1988), the Supreme Court 
held that unions operating under a union 
security agreement could only charge objecting 
employees for collective bargaining and 
representational obligations and not the union’s 
political or fraternal activities. For years, unions 
had the practice of requiring employees seeking 
protection under Beck to renew their objections 

each year. In L-3 Communications, 355 NLRB 1062 
(2010), the Board determined the unions’ practice 
of requiring annual renewals was unlawful unless 
it was de minimus or the union could establish 
a legitimate reason for requiring it. In Local 
4309, the union asserted that it had a legitimate 
justification for its annual renewal requirement 
because it used the data to assess how its 
performance was perceived by the employees  
it represented. 

The Board found that although the CWA had a 
legitimate interest in addressing dissent amongst 
employees, it was not using annual renewal data 
to address that dissent. Thus, the Union did not 
have a legitimate justification in requiring annual 
renewal. The decision, however, leaves open the 
question of whether a union may require annual 
renewal of Beck objections if it is using the data 
to address employee dissent. 

Board Looking to Revisit When Employers 
Must Disclose Financial Information 

In July, the Board ruled in Coupled Products, 
LLC, 359 NLRB No. 152 (July 10, 2013), that the 
employer did not commit an unfair labor practice 
by refusing to open its financial books to the 
union. However, the Board did note that it is open 
to expanding employers’ obligation to disclose 
financial information to the union.
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In Coupled Products, the employer denied the 
union’s request to audit the employer’s financial 
books during negotiations in which the employer 
demanded steep reductions in wages and 
benefits. The union alleged that the employer 
claimed an inability to pay and thus violated the 
NLRA when it failed to allow the union’s audit. The 
ALJ found no violation because the employer did 
not claim an inability to pay, but rather claimed a 
competitive disadvantage from paying more for 
labor and benefits than other manufacturers in 
the area. The Board agreed, holding that:

[N]o “magic words” are required to establish 
a claim of inability to pay: the employer’s 
statements and actions need only be specific 
enough to convey that claim. 

However, the Board offered this unsolicited 
comment in a footnote:

[T]he present case illustrates that the Board’s 
post-Truitt analytical distinction between 
inability-to-pay cases and less-than-inability-
to-pay cases often leads parties to become 
occupied with “magic words,” distracting 
them from genuine dialogue and information 
sharing that can lead to productive collective 
bargaining. In an appropriate case, we would 
consider how the Board has distinguished 

between “inability to pay” and “competitive 
disadvantage” claims in post-Nielson cases 
and whether these distinctions best serve the 
central purpose of the Act: to promote good-
faith bargaining.

As a result, it is virtually certain that the General 
Counsel and unions in similar cases will ask the 
Board to overrule the inability-to-pay decisions 
and revisit the issue. Consequently, employers 
may soon find themselves with an obligation to 
disclose financial information under broader 
circumstances during collective bargaining.

NLRB Found Employer Unlawfully 
Interrogated Employees by Asking About 
Their Supervisor’s Leadership Abilities  

In mid-July, the Board took another step towards 
expanding the scope of the NLRA’s protections 
with its decision in Grand Canyon Education, 
Inc., 359 NLRB No. 164, where it found that an 
employer violated Section 8(a)(1) of the Act 
by interrogating employees when its human 
resources representative interviewed employees 
to evaluate a supervisor. 

Specifically, upon hearing various complaints 
from employees, an HR representative conducted 
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one-on-one meetings to ask “each employee a 
standard set of questions seeking an evaluation 
of [a particular supervisor] and her leadership 
abilities, as well as an assessment of team 
morale.” In one particular interview, the  
HR representative:

said she “was meeting with everyone on the 
team and that whatever we talked about in 
that office, to keep it confidential.” Pigati 
[the HR representative] subsequently asked 
Johnson [the employee] what she thought 
about Rosa [the supervisor] as a manager. 
Johnson replied that Rosa was trying her best 
but had not been given “a fair chance” to learn 
how to be a manager. She further volunteered 
that some employees had complained about 
Rosa’s managerial style. Pigati asked who 
those employees were, and Johnson named 
three employees. Pigati typed Johnson’s 
answers into her computer and, as Johnson 
was leaving, repeated to her, “Just keep this, 
you know, don’t talk to anybody else on  
the team.”

The administrative law judge found that the HR 
representative promulgated an unlawful rule 
prohibiting employees from discussing terms 
and conditions of employment, but he did not 
find an unlawful interrogation. The judge noted 
that it should have been readily obvious to 
Johnson that the purpose of the “routine, non-
confrontational” meeting was to find out how 
Rosa was doing as a supervisor, and that Johnson 
voluntarily mentioned that other employees had 
complained about Rosa even before Pigati asked 
for the employees’ names. Moreover, Johnson 
testified that “she did not feel uneasy, frightened, 
or apprehensive in meeting with Pigati and 
answering her questions.”

Despite these facts, the Board reversed,  
finding that Pigati’s “interrogation was  
coercive” because:

the standard is an objective one, considering 
whether the questioning would reasonably 
tend to coerce the employee and thus 
restrain the exercise of Section 7 rights. ... The 
determination does not turn on whether the 
questioned employee felt intimidated.

The Board found the interrogation coercive 
because of previous conduct by Rosa, not Pigati, 
in which Rosa interrogated employees about 
an email critical of “higher-ups,” instructed 
employees not to read or forward such emails, 
and threatened them with discharge if they did 
so. The Board also relied on Pigati’s instruction to 
keep the discussion confidential and the fact that 
she did not advise them that the meeting was 
voluntary and that there would be no reprisals 
for refusing to cooperate. Moreover, the Board 
found that:

Pigati’s questions to Johnson extended 
beyond Johnson’s own views to include the 
identity of employees who had complained 
about Rosa. By this additional questioning, 
regardless whether it was prompted 
by Johnson’s own remark, Pigati sought 
information concerning protected activity by 
other employees concerning their terms and 
conditions of employment.

Given the supervisor’s previous unlawful 
conduct, the ramifications of this decision are 
uncertain because it is unknown if the Board 
would have decided the case differently if there 
were no previous violations. At the very least 
the decision suggests that employers who are 
merely trying to evaluate their supervisors and 
managers through employee interviews must 
advise employees of the purpose of the meeting, 
that the discussion is voluntary, and that there 
will be no reprisals for refusing to cooperate. 
Moreover, it also suggests that employers are 
precluded from asking an employee to identify 
other employees that might have complaints 
regarding their employment.
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AGC Modifies Policy to Allow NLRB 
Settlement Agreements To Include Front 
Pay In Lieu of Reinstatement 

In a departure from long-standing agency 
policy, NLRB Acting General Counsel issued 
Memorandum GC 13-2 on January 9, 2013, 
outlining a modified agency approach that allows 
front pay in lieu of reinstatement to be included 
in Board settlements. 

Although agreements providing for monetary 
compensation in exchange for waiver of 
reinstatement occur routinely among parties in 
unfair labor practice settlements, the agency 
favors reinstatement as “the preferred means 
to vindicate statutory rights and restore the 
status quo after unlawful discrimination.” This 
pro-reinstatement approach has been evident 
in agency policies that: (a) refused to allow 
front pay to be included in Board settlements, 
requiring instead that parties handle agreements 
exchanging compensation for reinstatement 
waivers privately, in separate side arrangements 
as non-Board agreements and, (b) admonished 
Regions “not to encourage a waiver or advocate 
a premium above the make-whole remedy for 
any purpose whatsoever” during the settlement 
negotiation process. These policies have 
reflected the Board’s position that discriminatees 
need to be protected from being pressured to 
waive the right to reinstatement. 

While reiterating that the agency continues 
to favor reinstatement as the remedy for 
unlawful discharge, the Acting General 
Counsel acknowledged that, in reality, many 
discriminatees prefer monetary compensation to 
reinstatement. In his memo, the Acting General 
Counsel stated:

[P]arties and discriminatees are free to 
negotiate a waiver in return for a monetary 

amount. In practice, they routinely do so and 
a significant number of settlements approved 
by Regions in recent years include payments 
to discriminatees of greater-than-one-
hundred-percent backpay.

Noting that “[a]gency policy should favor Board 
settlements, not discourage them,” the Acting 
General Counsel announced that the Case 
Handling Manual will be revised to permit front 
pay in Board settlements. The memorandum also 
outlines policy revisions that will: (1) require a 
written waiver in most cases where settlement 
does not include reinstatement and, (2) clarify 
the approach the Regions should take when 
negotiating settlements involving offers of  
front pay.

National Labor Relations Board Acting 
General Counsel IssuedAdvice Memo 
Clarifying Stance on Confidential 
Investigations  

In a memorandum released on April 16, 2013, the 
NLRB’s Office of the General Counsel provided 
employers with some much-needed guidance 
regarding the Board’s current stance on 
confidentiality policies concerning workplace 
investigations. While the memo concluded that 
the employer had in fact violated Section 8(a)(1) of 
the NLRA by maintaining an overly-broad blanket 
confidentiality rule, the memo did note that some 
of the employer’s policy would pass muster 
under the Banner Health rule. In pertinent part, 
the confidentiality rule at issue provided  
as follows: 

[Employer] has a compelling interest in 
protecting the integrity of its investigations. 
In every investigation, [employer] has a 
strong desire to protect witnesses from 
harassment, intimidation and retaliation, to 

Additional Issues of Importance

‘
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keep evidence from being destroyed, to 
ensure that testimony is not fabricated, and 
to prevent cover-up. To assist [employer] 
in achieving these objectives, we must 
maintain the investigation and our role in it 
in strict confidence. If we do not maintain 
such confidentiality, we may be subject 
to disciplinary action up to and including 
immediate termination.

The memo explained that the policy as a 
whole was unlawful under Board precedent 
because a company cannot maintain a blanket 
confidentiality provision, full stop. Instead, an 
employer must demonstrate a need to maintain 
confidentiality on a case-by-case basis.

Under Section 7 of the Act, employees have 
the right to discuss disciplinary actions or 
investigations with their fellow coworkers. As 
such, the employer must demonstrate that it has 
a legitimate and substantial business justification 
regarding its need for confidentiality before it 
will be lawfully able to prohibit employees from 
discussing the investigation in question with each 
other. Such justifications can include whether 
a witness needs to be protected, whether 
testimony could be fabricated, whether evidence 
could be destroyed, or whether there was a need 
to prevent a cover-up. Importantly, the foregoing 
list is only illustrative, not exhaustive.

As stated above, in a footnote the memo blessed 
the first two sentences of the company’s 
confidentiality policy because it lawfully sets 
forth the employer’s interest in protecting the 
integrity of its investigations. Importantly for 
employers, the Office of the General Counsel 
went so far as to suggest language that could 
bring the policy at issue into conformity with 
Board precedent. The suggested language is  
as follows:

[Employer] may decide in some circumstances 
that in order to achieve these objectives, 
we must maintain the investigation and our 
role in it in strict confidence. If [employer] 
reasonably imposes such a requirement and 
we do not maintain such confidentiality, we 
may be subject to disciplinary action up to 
and including immediate termination.

The Office of the General Counsel’s suggested 
language demonstrates the importance of not 
maintaining a blanket confidentiality policy. 
Instead, employers in every case must be able to 
put forth a legitimate and substantial business 
justification for maintaining the confidentiality of 
an investigation. Failing to set forth a business 
justification or simply maintaining a blanket 
confidentiality provision will land an employer in 
hot water with the Board and will most likely lead 
to a Section 8(a)(1) charge or violation.
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NLRB Directed Balloting by Mail to Conserve 
Region’s “Limited Resources” 

In early June, the NLRB departed from its 
“longstanding policy...that representation 
elections should, as a general rule, be conducted 
manually”—i.e., in person at a voting booth—when 
it affirmed a Regional Director’s decision to 
conduct five different elections by mail despite 
the employer’s unopposed preference for  
manual balloting.

In Union Fire Association of Lower Merion, Case 
No. 04-RC-101825; Belmont Hills Fire Company, 
Case No. 04-RC-101803; Merion Fire Company 
of Ardmore, Case No. 04-RC-101798; Bryn Mawr 
Fire Company, Case No. 04-RC-101806; and Penn 
Wynne Overbrook Hills Fire Company, Case No. 
04-RC-101812, the same union sought to represent 
the employees at five volunteer fire departments 
in Lower Merion Township, Pennsylvania, and 
simultaneously filed five petitions seeking an 
election. Each unit consisted of approximately 
four to seven employees.

During the representation hearings, the question 
was raised as to whether the election would 
be conducted by traditional manual balloting 

or by mail balloting. According to the NLRB’s 
Casehandling Manual, the Board has recognized 
certain limited circumstances that might warrant 
deviation from the general rule favoring manual 
elections, including:

(a) where eligible voters are “scattered” 
because of their job duties over a wide 
geographic area

(b) where eligible voters are “scattered” in 
the sense that their work schedules vary 
significantly, so that they are not present at a 
common location at common times; and

NLRB Casehandling Manual Sec. 11301.2. The 
manual goes on to state that:

If any of the foregoing situations exist, the 
Regional Director should also consider 
the desires of all the parties.... As a final 
factor, the Regional Director should also 
consider the efficient use of the Agency’s 
financial resources, because their efficient 
and economic use is reasonably a concern. 
However, mail ballot elections should not be 
directed based solely on budgetary concerns.
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Id. (emphasis added).

The only contested issue was whether exception 
“(b)” applied.  Even assuming that exception “(b)” 
did apply, however, each employer preferred a 
manual election, and the union did not oppose 
manual balloting or mail balloting.

Nevertheless, the Regional Director for Region 
4, Dennis Walsh, who is a former Board Member, 
deviated from the Board’s longstanding policy: 

I find that the Employer’s proposal would 
be likely to inconvenience, and possibly 
disenfranchise, potential voters, as on each 
weekday evening only two of the seven 
members of the unit are scheduled to work 
at the facility, and the others would need 
to come to the facility on their own time. In 
addition, the entire unit would be unable to 
vote if there is a fire call during voting hours. 
Finally, the Region can conserve its limited 
resources by conducting mail ballot elections 
at all of the petitioned-for fire companies 
rather than conduct five manual elections at 
five locations. 

(emphasis added). Notably, despite the Regional 
Director’s concerns about inconvenience and 
disenfranchisement, in a decision cited by the 
employers to both the Regional Director and  
the Board, Region 4 had previously ordered 
manual balloting in a case “involving virtually 
identical employers and units” where “there  
were no issues with balloting.” On appeal,  
the Board affirmed the Regional Director’s 
decision to conduct balloting by mail in each 
case, finding that the Regional Director did not 
abuse his discretion.
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How will the Supreme Court decide Noel Canning?

The issue of whether President Obama validly appointed several National Labor 
Relations Board members pursuant to the recess appointments clause of the 
U.S. Constitution is scheduled for oral argument in front of the U.S. Supreme 
Court in early 2014. While the issue of whether the Board is properly appointed is 
moot for all practical purposes now that President Obama’s nominees have been 
confirmed by the Senate, the larger issue of executive power looms large. 

More rulemaking on the horizon?

As of now, it appears that the Board’s “Notice Posting” and “Quickie Election” 
rules have been put on ice. However, now that questions surrounding the 
Board’s legitimacy have effectively been put to rest, employers can likely 
expect a renewed push to increase employee protections at the expense of 
management prerogatives. Further, employers must continue to watch whether 
the U.S. Department of Labor signs off on its proposed “Persuader Rules.” If so, 
employers will have to tread carefully, as the so-called “advice exception” will be 
significantly narrowed.

What to Watch

2014
for in
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Organizing at charter schools? 

Now that the Board has exercised its jurisdiction over charter schools, it can 
be expected that labor groups will pounce. 2014 could be the beginning of a sea 
change in employee/administration dynamics, as both sides explore how best to 
respond to teachers’ new-found ability to unionize. However, with the paint still 
relatively fresh on the Board’s decision, it can also be assumed that this ruling will 
be challenged in federal court.

Will the Board continue to shoot down arbitration 
class waivers? 

Circuit court after Circuit court has taken aim at the Board’s now-infamous D.R. 
Horton decision banning class waivers in arbitration proceedings. However, 
with the Board seemingly citing its policy of “non-acquiescence” at every turn, 
employers should assume that the class waiver ban will continue unless and until 
the U.S. Supreme Court issues an adverse decision. Currently, odds of the Supreme 
Court taking such a case are relatively slim due to the lack of a Circuit court split, 
so we can expect that D.R. Horton and its progeny at least remain good law in the 
eyes of the Board.

Will we see more “grass roots” and non-Board organizing 
in 2014? 

2013 saw the continuance of purported “grass roots” efforts to organize non-union 
labor in the retail and fast-food industries. The movement ostensibly kicked off in 
2012 with the “Black Friday” protests at Walmarts across the country. “Grass roots” 
organizing, which in reality is backed by major labor unions, continued apace in 
2013 with the proliferation of the “Fight for 15” strikes at fast-food restaurants, as 
well as with further strikes by “OUR Walmart” against the big-box giant. Moreover, 
as the year ended, the UAW scored a resounding win, obtaining recognition for a 
unit of graduate teaching assistants at NYU via card-check recognition before the 
American Arbitration Association. Application of the NLRA to graduate students has 
been a political pendulum issue that has swung back and forth during the past few 
presidential administrations. By securing a neutrality and recognition agreement 
directly with the employer, the UAW avoided waiting on resolution of the legal issue 
altogether. It is a path perhaps more unions may pursue in the coming year, even 
with a more sympathetic Board in place.
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